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HUMAN RIGHTS 
B. A. WORTLEY 


1 


WHat is man? What rights has he? The organized savageries of our 
times have raised these questions afresh in the minds of many of our 
contemporaries. We shall attempt an answer by contrasting certain 
legal views of man and by indicating their consequences. 

Let us begin by submitting that the common law of England 
supports the following ten propositions: 

First Proposition: in order that there may be a man in the eyes of 
the law there must in fact be a body, i.e. a physical body, which might 
in England be the subject of a writ of habeas corpus; there must be 
something which can occupy a space in a prison cell or in a court 
room. The lawyer does not inquire too closely into the structure of 
the body: the fact that a human body may not, from the chemical 
point of view, consist of the same cells, for very long, is not normally 
relevant for the legal purpose of determining what is man. The 
dictionary definition of a body as ‘the physical or material frame of 
man or of any animal’, is enough for most legal purposes. 

Second Proposition: in order-to have legal rights, however, the body 
must live. For the general purpose of legal protection, e.g. for homi- 
cide, the body must have been born alive, i.e. the whole body of the 
infant must have been brought into the world and have had a separate 
existence from the mother, though the umbilical cord need not have 
been severed. Reg. v. Reeves (1839); R. v. Pritchard (1901). In 
the last mentioned case Wright, J. ‘directed the jury that the true 
test of separate existence in the theory of the law (whatever it might 
be in medical science) is the answer to the question ‘‘whether the 
child is carrying on its being without the help of the mother’s 
circulation?’’ If yes, then it had a separate existence, even though it 
might not be fully born, if no, it had no separate legal existence’. 
The law of abortion protects a child before it has a 7 existence 
independent of its mother. 

Third Proposition: it is necessary to distinguish a man’s body from 
that of some other animal: ‘ Hominum causa omne jus constitum’ (Dig. 
1.5.2.) When a man’s body is found dead, and the cause of death 
is not known, or when a man dies in prison, there must be an inquest: 
no inquest is necessary on the body of an ape. Moreover only a 
man can be manslaughtered or murdered; there can be no man- 
slaughter or murder of an animal. How do we know whether a body 
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is that of a man? In practice we can only decide by putting the 
question to men at the inquest or the trial. | 

Fourth Proposition: there are no human beings outside the law in 
England today; as Duff says (Personality in Roman Private Law, p. 1) 
‘All human beings in civilized countries are Legal Persons.’ That 
is, they are entitled to the protection of the law, as the next three 
propositions show. Expert evidence of physicians may be necessary, 
especially if it be alleged that a body is not protected by the law 
because it is not that of a man, but of an animal, or of a monster 
incapable of life. Lord Coke, whose definition is still quoted, insists 
that murder can only take place in respect of a ‘reasonable creature 
in being’, and ‘a reasonable being’, in this connection, as Kenny 
remarks, ‘does not mean a ‘‘sane’’ but a ‘‘human’’ person’; the 
definition relates to any human being under the King’s Peace. There 
are no outlaws today in England, nor are there any slaves, or classes 
of rightless persons on a level with brute creation. The common 
law, as Lord Coke pointed out, was in advance of the civil law in the 
way it disposed of serfdom. Since Sommersett’s Case (1772), all 
forms of slavery have been unenforceable in England. It is true that 
in Sommersett’s Case Lord Mansfield more than once postponed 
judgment, since he knew that any decision operating to free slaves 
brought to England would be most unpopular with the powerful 
slave trade interests of the City of London, but the spirit of liberty 
prevailed. This decision was followed in Chamberline v. Harvey 
(1796), when it was said: ‘The ordinance [relating to slavery] made 
in Barbados. . . is only /ex loci, and extends only to that country, so 
long as he [the slave] is occupied in service on that plantation; and 
if he be brought into another country where the law has no effect 
that amounts to a manumission . . . Christianity is inconsistent with 
slavery.’ 

And in Forbes v. Cochrane (1824), it was held that no action would 
lie to recover slaves who had escaped to, and had been given protec- 
tion by, a British man-of-war on the high seas. It was again pointed 
out that slavery was a purely local institution, and a slave was a form 
of property which could not be claimed outside the territory of the state 
recognizing the institution. The loss of a slave could not therefore be 
complained of in a court that did not recognize slavery., Holroyd, J. 
said: ‘the right to slaves even where such rights are recognized by 
law, must be considered as founded not upon the law of nature but 
upon the particular law of that country’.1 Thus liberty was held to 


1 Cf. R. O’Sullivan, 1 Mod. L.R. 27, who observes: 

‘Of the Common Law of England it may in truth be said that it contains a 
noble conception of man and a noble conception of law: of man as a reasonable 
being and of law as a reasonable rule. The reasonable man of the law is naturally 
also a freeman. Freedom in the conception of the Common Law is a thing native 
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* come before property. And so too in Worms v. De Valdor (1880), 


and Re Selot’s Trust (1902) the Courts refused to enforce a penal 
restrictive status falling far short of slavery, e.g. that of a prodigal 
under French law. In the first of these cases, Fry, J. cited Story as 
follows: 


‘Personal disqualifications, not arising from the law of nature, 
but from the principles of the customary or positive law of a 
foreign country, and especially such as are of a penal nature, are 
not generally regarded in other countries where the like dis- 
qualifications do. not exist . . . penal disabilities . . . are strictly 
territorial.’ . 


A French ‘ prodigal’ will not suffer, in England, the disqualification 
of being unable to dispose of his property without the assent of his 
‘conseil judiciaire’. Wolff goes so far as to say that: 


Generally speaking, any personal status unknown to English 
’ law, is either regarded as penal, or at least disregarded as if it 
were penal. 


Fifth Proposition: persons arrested on suspicion of crime will be 
cared for and, if they have attempted suicide, will be nursed back to 
health, so that they may stand their trial; General Tojo’s case was 
an eon of this proposition. The criminals of Nuremberg were, 
as far as possible, kept er to meet their trials; so was William 
Joyce, the traitor. 


to man as man. ‘‘Libertas est naturalis facultas ejus quod cuique facere libet 
nisi quod jure aut vi prohibetur. Sed secundum hoc videtur quod servi sint 
liberi, nam et ipsi liberam habent facultatem nisi vi aut jure prohibeantur.’’ 

... The growth of the Common Law was unfavourable to the existence of a 
class of slaves or unfree citizens. In course of time the Courts of Common Law 
lumped together all the classes of unfree tenants under the comprehensive term 
*‘villani’’. Hengham’s ‘‘Parva’’ shows the growth of the bias in favour of the 
personal freedom of the vellein. ‘*The Common Law must in the interests of the 
State and in obedience to its own principles hold the vellein to be a free and © 
lawful man.’’ By the beginning of the reign of Elizabeth the process was com- 
plete and the Common Law had established all men in the status of freedom. 
The free and lawful man in whose image the English citizen was thus made was 
conceived to be a reasonable man, innocent of crime and wrong-doing, honest 
in his dealings, efficient in his work, of good repute among his neighbours, a 
man of firmness and courage animated by a spirit of friendship for his fellow men. 
The whole tendency and operation of the Common Law with this concept of 
the free and lawful man was to raise all men to the level of economic and political 
freedom. Every adult citizen was (or became a **persona’’. In contradistinction 
to the slave (who was not a ‘ “persona’ ’ and who enjoyed neither the jus connubii 
nor the jus commercii) the free man is entitled to make a lawful marriage and to 
own property. And the ability and the right to own property involves the ability 
and the right to alienate property. The principle of freedom of alienation was a 
principle of the Common Law. A restraint on alienation in the case of a chattel, 
says Coke in astonishment and indignation, ‘‘ would be against trade and traffic 
and bargaining and contracting between man and man’’.’ 
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Sixth Proposition: a person who has been tried and serving a sentence 
will be allowed sufficient food for subsistence. If need be, a hunger 
strike. may be prevented by forcible feeding as in Leigh y. 
Gladstone and others (1909), when the L.C.J. said, ‘he should rule 
as a matter of law that it was the duty of the prison officials to pre- 
serve the health of the prisoners, and a fortiori to preserve their lives, 
and that he should ask the jury whether the means adopted (forcible 
feeding of a suffragette) were proper for this purpose [when] it had 
become dangerous to allow her to abstain from food any longer ...’. 
This reasoning also applies to prisoners of war. 

Seventh Proposition: it is no defence to a charge of murder or of 
manslaughter to say that the person killed was insane, or a slave, or a 
member of a criminal class, or diseased, or incurable; for example, it 
was held to be a crime to kill ar infant born with a skull so defective 
that it would not have allowed the child to live for more than a few 
hours; to permit private individuals, or ‘action committees’, or 
even doctors to dispose of ‘undesirables’ would be to deliver the 
right to live to the keeping of self-appointed executioners and would 
be the end of the rule of law. Under the common law of England it 
suffices that a body exist and live, and have the appearance of a man, 
for it to be recognized as having the right to go on living. The fact 
that a body may be abnormal (and there have been well authenticated 
cases Of Siamese twins, giants and dwarfs, of cyclops and her- 
maphrodites) does not disentitle the body to protection; ‘though it 
have deformity in any part of its body, yet if it have human shape it 
may be an heir’. The developed common law knows of no dis- 
crimination based on shape, colour, race or other physical character- 
istic, and indeed as we have said, foreign disabilities based on such 
physical differences, or on caste, will be disregarded by the courts of 
common law. Even the killing of enemies not killed in warlike 
operations, or of persons under sentence of death, is murder. 

The cautious attitude of the common law towards the human 
being with an unusual body would become even more apparent if in 
some brave new world of biological control a living body should be 
produced (either deliberately, or incidentally as a result of atomic 
warfare) so lacking in human characteristics as only doubtfully to 
merit the name of man — like Aldous Huxley’s epsilon minus — even 
that body would be entitled to legal protection at common law. 
Artificial insemination is now a reality for human beings; the control 
and direction of the embryo may be the next step; experimental 
parthenogenesis as a result of the artificial cultivation of the eggs of 
certain mammals is already a reality. Should the parthenogenesis of 
human beings become a reality then of course men, who have 
hitherto dominated the legal arrangements of the world (so much so 
that the Interpretation Act 1889 provides, for example, that ‘words 
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importing the masculine gender include females’) might take a very 
secondary place in an Amazonian civilization of the future. 

Eighth Proposition: a man is presumed to be guiltless of any offence 
alleged against him until his guilt has been conclusively proved. There 
are three sub-rules here: 

(if A bad character is not enough to convict a man. In Stirland v. 
Public Prosecutor (1944), this passage from R. v. Rowton was quoted 
with approval by the House of Lords: 


Although, logically speaking, it is quite clear that an ante- 
cedent bad character would form quite as reasonable a ground 
for the presumption and probability of guilt, as previous good 
character lays the foundation for the presumption of innocence, 
yet the prosecution cannot go into evidence as to the prisoner’s 
bad character. The allowing evidence of a prisoner’s good 
character to be given has grown up from a desire to administer 
the law with mercy, as far as possible. It sprung up in a time 
when it was, according to the common estimation of mankind, 
severer than it should have been. 


(ii) There is always a strong presumption against adultery on the 
part of the mother of a child born in wedlock; and the principle that 
parents are not allowed by their declarations to bastardize issue born 
after marriage was stated in Russell v. Russell (1924).* 

(iii) A man accused of crime may not be asked questions tending 
to incriminate himself. In Stirland’s Case (1944), the rules governing 
the cross-examination of witnesses to test their veracity were recently 
re-stated by the House of Lords with careful safeguards to prevent 
abuse. * 


‘In Morris v. Morris (1947) a husband. was not allowed to give evidence to 
bastardize a child born after 293 days when the normal period of gestation is 
275 days: in Gaskill v. Gaskill (1921), it was held that ‘in the present state of 
medical knowledge 331 days could not be said to be impossible’. In the earlier 
case of Clark v. Clark (1939) adultery was not proved when the period of gestation 
was only 174 days. In the recent case of Wood v. Wood (1947) the court accepted 
a period of 346 days as a possible legitimate period of gestation. 

? Lord Simon said: 

‘1. The accused in the witness box,may not be asked any question ‘‘tending 
to show that he had committed or been convicted of or been charged with any 
offence other than that wherewith he is then charged, or is a bad character unless”’ 
one or other of the three conditions set out in sect. 1 (f) of the Criminal Evidence 
Act of 1898 is fulfilled. 

(f) A person charged and called as a witness in pursuance of this Act 
shall not be asked, and if asked shall not be required to answer, any question 
tending to show that he has committed or been convicted of or been charged 
with any offence other than that wherewith he is then charged, or is of bad 
character, unless ~ 

(i) the proof that he has committed or been convicted of such other 
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Ninth Proposition: because every man is presumed to be free and of 
good character he is therefore entitled to know the reason for any 
attempt on his freedom at the time of such attempt. In Leachinsky 
v. Christie (1947), Lord Simon, in the House of Lords, laid down these 
tests with regard to freedom from arrest: 


“1.. If a policeman arrests without warrant on reasonable 
suspicion of felony, or of other crime of a sort which does not 
require a warrant, he must in ordinary circumstances inform the 
person arrested of the true ground of arrest. He is not entitled 
to keep the reason to himself or to give a reason which is not the 
true reason. In other words, a citizen is entitled to know on 
what charge or suspicion of what crime, he is seized. 

2. If the citizen is not so informed, but is nevertheless seized, 
the policeman, apart from certain exceptions, is liable for false 
imprisonment. 

3. The requirement that he should be so informed does not 
mean that technical or prison language need be used. The 
matter is a matter of substance, and turns on the elementary 
proposition that in this country a person is, prima facie, entitled 


offence is admissible evidence tg show that he is guilty of the offence 
wherewith he is then charged: or 

(ii) he has personally or by his advocate asked questions of the witnesses 
for the prosecution with a view to establish his own good character or 
the nature or conduct of the defence is Such as to involve imputations on 
the character of the prosecutor or the witnesses for the prosecution: or 
(iii) he*has given evidence against any other person charged with the same 
offence. 

2. He may, however, be cross-examined as to any of the evidence he has 
given in chief, including statements as to his good record, with a view to testing 
his veracity or accuracy, or to showing that he is not to be believed on his oath. | 

3. An accused who *‘puts his character in issue’’ must be regarded as putting 
the whole of his past record in issue. He cannot assert his good character in 
certain respects without exposing himself to inquiry as to the rest of his record 
so far as this tends to disprove a claim for good character. 

4. An accused is not to be regarded as depriving himself of the protection of 
the section, because the proper conduct of his defence necessitates the making 
of injurious reflections on the prosecutor or his witnesses. R. v. Turner (1944). 

5. It is no disproof of good character that a man has been suspected, or 
accused of a previous crime. Such questions as ‘‘Were you suspected?’’ or 
“*Were you accused?’’ are inadmissible because they are irrelevant to the issue 
of character, and can oaly be asked if the accused has sworn expressly to the 
contrary. (See r. 2 above.) 

6. The fact that a question put to the accused is irrelevant is in itself no reason 
for quashing his conviction, though it should have been disallowed by the judge. 
If the question is not only irrelevant but is unfair to the accused as being likely 
to distract the jury from considering the real issues, and so lead to ‘‘a miscarriage 
of justice’’ (Criminal Appeal Act, 1907, s. 4 (1) ), it should be disallowed, and, 
if not disallowed, is a ground on which an appeal against conviction may be 
based.’ 
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to his freedom and is only required to submit to restraint on his 
freedom, if he knows in substance the reason why it is claimed 
that his restraint should be imposed. 

4. The person arrested cannot complain that he has not been 
supplied with the above information, as and when he should be, 
if he himself produced the situation which makes it practically 
impossible to inform him, by immediate counter attack or by 
running away... these principles equally apply to a private person 
whoarrests on suspicion. If a policeman who entertained a reason- 
able suspicion a man had committed a felony were at liberty to 
arrest a man and march him off to a police station without 
giving any explanations of why he was doing this, the prima 
facie right of personal liberty would be gravely infringed. No 
one,.I think, would approve a situation in which, when the 
person arrested asked for the reason, the policeman replied: 
‘that has nothing to do with you, come along with me’. Such 
a situation may be tolerated under other systems of law, or for 
instance, in the home of /ettres de cachet in the eighteenth cen- 
tury in France, or in more recent days when the Gestapo swept 
people off to confinement under an overriding authority which 
the executive of this country happily does not in ordinary times 
possess... the liberty of a man is a thing specially favoured by 
the common law.’ 


As Lord Simon said in the same case: ‘blind unquestioning 
obedience is the law of tyrants and of slaves. It does not yet flourish 
on English soil’. Indeed the history of the writ of habeas corpus in 
English law shows how the courts and our legislation, infused with 
an ideal of liberty, have been able to provide an effective remedy 
against the arbitrary imprisonment of a man’s body. 

By the common law then, a man is presumed to be a free, rational, 
law-abiding creature of good character, and not a slave or an animal: 

indeed it is at his peril that he fails to come up to the standard of a 
' reasonable man as determined by judge and jury. This standard is 
at the basis of most liability in contract, tort and crime. Moreover, 
a man is generally presumed to act freely and voluntarily; he is 
normally conceived as capable of a free act; in consequence, the onus 
of proof of the existence of fraud, or undue influence to render an 
act otherwise apparently free, is upon him who alleges it. Such 
invalidity must be proved, it will not be assumed. Omne praesumitur 
rite esse acta. 

Moreover, it is important to realize that a man’s personal, as 
distinct from public and political rights and status, depend, at com- 
mon law, not on his nationality, but on his domicile, or the law of his 
permanent home; in the case of a man with a foreign domicile 
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coming before an English court, foreign law will be applied, except 
in so far as such law is contrary to the conception of the free and 
reasonable man ruling in English law. In such a case, we repeat, 
our courts will apply their own ideas of fundamental liberties, as a 
matter of public policy.' 

Tenth Proposition: the capacity of a body to have equal rights ceases 
with death. The nature of death is often a difficult question of fact 
for medical men: one gathers that decomposition is one of the surest 
signs. The use of artificial respiration and of modern Russian treat- 
ments for resuscitation of the apparently dead, may one day raise 
nice problems for insurance companies. The lawyer is usually called 
in when it is a question of presuming death, or when there is no 
evidence to show which of two persons died the earlier. English 
courts tend to regard the proof of such matters as procedural, to be 
governed by the law of the court dealing with the case.* 

To sum up, the English common law recognizes that once a man 
exists, no matter how he comes into existence, he has the right to 
go on living, irrespective of his nationality, race, shape or colour. 
This right arises from the Christian concept of man’s very nature. - 
Some modern but reactionary nationalist codes tend to require some 
sort of state approbation for the legal grant of human rights, but not 
so the common law, or international law.* Writers in Jurispru- 
dénce like Austin and Holland have not been in this tradition when 
they have made the will or force. of the state the basis of legal rights, 
nor is Kocourek when he considers a ‘physical human being’ only 
as ‘an object’ in the law.‘ But such theorists have not had much 

1 The essential human rights arising from the concept of man as man rather 
than as a subject of state, are solemnly safeguarded in the oath taken by our 
High Court on assuming office. This oath is the key to the concept of man in our 
judge-made private law.. Our judges swear by Almighty God ‘to do right to 
all manner of people after the laws and usages of this realm, without fear or 
favour, affection or ill-will’. 

A, Huxley (in Science, Liberty and Peace) seems to think that if scientists were 
made to take an oath comparable to that of the Hippocratic Oath of Doctors, 
world peace might be safeguarded. Curiously enough, however, he does not 
go into the binding force of such an oath, and indeed in the formula he gives 
there is no mention of the Deity. His suggested ‘pledge’ to use knowledge ‘for 
the good of humanity’ seems somewhat vague to us. A reference to God in the 
‘oath’ would at least have drawn the pledgor’s attention to an ideal of perfection 
existing outside himself and his fellow men, and should make the reference to 
the ‘good’ of humanity an ideal of perfection admitting no second best. 

* English courts, for example, will apply s. 184 of the Law of Property.Act 1925 
which provides that when it is uncertain who died first the eldest of those dying 
will be presumed to die first. But in In re Grosvenor (1944) 1 Ch. (C.A.) 138, 
Greene, M.R. and Goddard, L.J. (Luxmoore, L. J. dissenting) overruled Cohen, J. 
in the court below and held that this presumption does not apply to simultaneous 
deaths. , 

’ Lauterpacht: An International Bill of Human Rights. 

4 Jural Relations, 2nd edition, p. 303. 
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influence on the common law courts. The French Civil Code (art. 11), 
too, and those codes which imitated it, at one time tended to lose 
sight of the universal character of the Christian conception of man 
by making the rights of foreigners depend upon the existence of 
reciprocal treaties. . 

It must be admitted, however, that the conception of man, exhibited 
in modern British Parliamentary legislation, is by no means as homo- 
geneous as that of the common law, which we have attempted to 
sketch in the foregoing propositions. 


2 


Today we are in danger of losing sight of the traditional moral 
conception of man, common at one time to Western Christendom, 
which English common law has adopted. Some countries are 
losing the benefits of this conception more rapidly than others. And 
some English lawyers consider that our own legislation increasingly 
exhibits a tendency to show a conception of man which varies 
according to temporary needs and requirements of the government 
of the day. The function of law is undoubtedly, as Aristotle pointed 
out, to protect the weak against the strong; modern protective 
legislation setting up social services, and modern emergency legisla- 
tion, attempt to give this protection on a vast scale. The danger is 
that protective legislation, if developed too far, may destroy the very 
liberty it is intended to safeguard. We are familiar enough with the 
spectacle of the will of some minor official being substituted for the 
will of a person subject to direction on the ground that ‘direction’ 
is for the good of the community, which must be kept stable and 
secure at all costs. Aldous Huxley has pointed out the logical results 
of an exaggerated craving for stability by those in power, and 
demonstrated the consequent stratification of society only tob clearly 
in his Brave New World; and so have Hayek in his Road to Serfdom, 
and now Jewkes in his Ordeal by Planning. Undoubtedly at times a 
good case can be made for the direction of men and women to em- 
ployment and to military service as exceptional measures: should, 
however, direction come to be regarded as an end, either desirable 
in itself, or necessary for the sake of social stability, then, it is sug- 
gested, the Slave State will have arrived. The rulers of a modern 
state can now secure their will to a degree never before possible; 
radio and press propaganda, state registration and the control of 
employment are with us in England today; we have not yet attempted 
the biological control of the race, though even this was tried in Nazi 
Germany. Let us by all means presume that the power of a govern- 
mental machine is and will be lawfully and reasonably exercised; but 
let us hot blindly accept authority in place of reason, or confuse the 
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value of the office with the value of the acts done in the office; for 
even Officials can abuse their powers. 

The German experience shows what can happen when a totali- 
tarian state takes some first steps to secure positive charge of human. 
breeding and attempt to breed a ‘racially pure type,’ instead of, as 
hitherto, merely imposing certain restrictions based on near relation- 
ship. In this country we have not yet been threatened by such a 
policy and the question may be a merely academic one. Sherwood 
Taylor? optimistically remarks that it is ‘unlikely that men and 
women would submit for hundreds of years to the state selection of 
marriage partners in order to improve the stock’; we may add they 
may equally refuse to breed a pre-determined type of being most 
useful to those in charge of a modern totalitarian government for 
the purposes of labour or for war; but when Taylor adds, ‘in the 
last twenty years We have been able to influence the genes themselves 
by bombarding the germ cells with X-rays or X-particles’, we begin 
to see new scientific possibilities. It is true that he adds, ‘this like 
almost all our interferences with life processes, is negative — the 
mere destruction of a part of the organism, not the addition of some- 
thing new . . . we cannot make living matter, or matter that can form 


1 The noble dissenting speech of Lord Atkin in Liversidge v. Anderson and 
Another (1941), dealing with the war-time power of the executive to imprison on 
suspicion are worth recalling: 

‘I view with apprehension the attitude of judges who, on‘a mere question of 
construction, when face to face with claims involving the liberty of the subject, — 
show themselves more executive-minded than the executive. Their function is 
to'give words their natural meaning, not, perhaps, in war time, leaning towards 
liberty, but following the dictum of Pollock, C.B. in Bowditch v. Balchin (1850) 
cited with approval by Lord Wright in Barnard v. Gorman (1941). Pollock, C.B. 
said, ‘‘In a case in which the liberty of the subject is concerned, we cannot go 
beyond the natural construction of the statute. ’’ 

“In England amidst the clash of arms the laws are not silent. They may be 
changed, but they speak the same language in war as in peace. It has always 
been one of the pillars of freedom, one of the principles of liberty for which, on 
recent authority, we are now fighting, that the judges are no respecters of persons, 
and stand between the subject and any attempted encroachments on his liberty 
by the executive, alert to see that any coercive action is justified in law. In this 
case, I have listened to arguments which might have been addressed acceptably 
to the Court of King’s Bench in the time of Charles I. 

‘I protest, even if I do it alone, against a strained construction put upon words, 
with the effect of giving an uncontrolled power of imprisonment to the Minister. 
To recapitulate, the words have only one meaning. They are used with that 
meaning in statements of the common law and in statutes. They have never been 
used in the sense now imputed to them. They are used in.the Defence Regulations 
in the natural meaning, and, when it is intended to express the meaning now 
imputed to them, different and apt words are used in the Defence Regulations 
generally and in this regulation in particular. Even if it were relevant, which it 
is not, there is no absurdity, or no such degree of public mischief as would lead 
to a non-natural construction.’ 

2 Biology and Man: Dublin Review, 1947, p. 65. 
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a permanent part of the structure of a living organism. ...’ But then 
he says: ‘if we could form a new germ-cell, or even one of the minute 
constituents that could form a part thereof, we might hope to make 
new organisms unrecognizable as derivations of any living type, and 
a world of which we dare hardly think would come into being’. 

‘Biological control’,and the ‘production of supermen’, were at 
once concepts of the pseudo-science of the Nazis, and attempts to 
justify their attacks on human liberty. 

Let us examine some of the ways the Nazi policy worked out in 
practice in what was admittedly a state in which the administration 
of objective justice and the control of scientists were somewhat 
imperfect. 


First: the laws of ‘ Racial Health’ 


In this connection three cases reported in Lauterpacht’s Annual 
Digests of International Law are in point. 

(a) The German Court of Racial Health in Berlin decided on April 
19th, 1934, that a Czechoslovak national working and therefore 
resident in Germany, could be compulsorily sterilized, because the 
head of a clinic of which he was a patient stated that the Czech was 
suffering from schizophrenia and that his father ‘if not a dipsomanic’, 
was ‘at least accustomed to drink regularly’, and that if the Czech 
had issue it would also be tainted. The Czech, it was said, was not 
bound to remain in the country, but if he did, he was liable to 
sterilization. ‘The object of the law would not be attained if 
foreigners were not subjected to it.” Massfeller in a note to this case, 
observed that the jurisdiction of the court was open to question since 
the law related to persons domiciled and not merely resident in 
Germany. A foreigner ordered to be sterilized as a result of criminal 
proceedings would, however, have no option to leave Germany. and 
so to avoid execution of the order. 

(b) Ina case decided on August 3rd, 1935, the Superior Court of 
Racial Health at Stettin, also held that residence in Germany was 
enough to render the law applicable to a foreigner. 

(c) However, according to the decision of the Superior Court of 
Racial Health of Berlin of January 20th, 1938, a womdn merely 
travelling through Germany was not liable to be sterilized on being 
transferred to an asylum. 

It is submitted that any German application of sterilization laws 
to a foreign national might rightly be considered to constitute an 
international wrong for which, after the exhaustion of local remedies 
without success, diplomatic or other representations might properly 
have been made by the state of the foreigner concerned, in accor- 
dance with the normal international practice in relation to the denial 
of justice. A man has the right not only to his property, but also to 
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the integrity of his physical person, of his body, and the accident of 
ancestry certainly cannot take this right away from him any more 
than it can justify arbitrary imprisonment or expropriation. In this 
respect international practice maintains the same standard as does 
the common law; Nazi law did not come up to the civilized 
standard. 


Second: killing the ‘mentally ill’ 

The same Nazi theories of ‘biological control’ led to the estab- 
lishment of the organization for killing the ‘mentally ill’ at Hadamar, 
where, we are told, as many as 10,000 Germans alleged to be mentally 
ill were put to death. At the trial of the Hadamar officials before a 
U.S. Military Commission at Wiesbaden, ‘it was clearly established 
that between the 5th and 16th June 1944 and the 13th March 1945, 
there took place numerous shipments of Polish and Russian men, 
women and children to Hadamar from various other institutions 
and camps in Germany or German occupied territory. This number 
totalled 476 and all were killed within one or two days after their 
arrival at the institution, either by hypodermic injections or morphine 
or scopotamine or derivatives thereof, or doses of veronal or chloral 
. .. The defendants who directed and actually gave the fatal injec- 
tions said that all the victims were incurably ill from tuberculosis. 
There was also some evidence that they had been told and believed 
that the Poles and Russians came under the provisions of the German 
Law or decree which required such disposition of German insane. ... 
The exhumation and autopsy by a qualified American pathologist 
of the bodies of six Poles and Russians showed that at least. one of 
the victims had not suffered from tuberculosis and that in none of 
them was the disease in such an advanced state that death therefrom 
was reasonably to be expected within a short period of time. There 
was uncontroverted evidence that incoming Poles and Russians were 
neither examined nor treated for tuberculosis . . . The records of 
their deaths were always falsified as to dates and causes of death. ...’ 

All the accused at Hadamar were found guilty and sentenced to § j 
death. 


Third: Genocide 


Nazi ideas of biology and state power also led to the systematic 
extermination in concentration camps, of ‘an estimated total of six 
million human beings of which, four and a half million were exter- 
minated by [the poison gas] .Zyklon B in one camp alone, known as 
Auschwitz-Birkman’, according to the case for the prosecution in a 
British Military Court at Hamburg against the manufacturers of 
that gas. These men were duly punished. The horrors and degrada- 


1 Law Reports of Trials of War Criminals, vol. 1, H.M.S.O., 1947, p. 46. 
2 Ibid., p. 93. 
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tions of Belsen! and similar places are well known. Human beings 
were reduced to cannibalism and animality. It is indeed as Berdaeff 
has remarked? ‘the most shocking encroachments upon personality 
are in the first place encroachments on the body’. The Nazis under- 
stood this when they wished to humiliate their opponents in their 
concentration camps. 

It is not without significance that in the indictment at Nuremberg 
were included ‘war crimes’ and ‘crimes against humanity: namely, * 
murder, extermination, enslavement, deportation and other inhumane 
acts committed against any civilian population, before or during the 
war®.. . whether or not in violation of the domestic law of the country 
where perpetrated’. In the words of the French prosecutor who 
quoted Rosenberg: 


Nazism professes, moreover, that: ‘the distance between the 
lowest human being still worthy of this name, and our highest 
race, is greater than that between the lowest type of mankind 
and the best educated monkey’. 

Thus it is not only a question of abolishing the truly divine 
conception which religion sets forth as regards man, but even 
of setting aside all purely human conceptions and substituting 
for it an animalistic conception . . . The Nazis proposed to 
classify mankind in three main categories: that of their ad- 
versaries, Or persons whom they consider inadaptable to their 
peculiar constructions — this category can be bullied in all sorts 
of ways and even destroyed; that of higher man, which they 
claim is distinguishable by his blood or by some arbitrary means; 
that of inferior man which [sic] does not deserve destruction and 
whose vital powers should be used in a regime of slavery for the 
well-being of the overlords. . . .4 


So much, then, for the ‘biological control’ of the Nazis where 
; ‘administrative action’ took the place of any attempts at the ob- 
jective assessment of human rights and duties. 


3 


It is significant, and perhaps hopeful therefore, that there is today 
a strong international movement amongst lawyers and politicians 
for the restatement of the ‘human rights’. A well drawn treaty 
guaranteeing such rights might even protect a man against his own 


1 Op. cit., vol. IL. 2 Slavery and Freedom, p. 32. 

* Art. 6 (c) of Charter, restricted by the judgment (Cmd. 6964/46), p. 65, to 
crimes against humanity committed during the war. 

* Trial of Major War Criminals,-H.M.S.O., 1946, vol. IV, p. 365. 
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state,’ but whether the generality of mankind is yet sufficiently pre- 
pared for such a step remains to be seen. Certainly there are concep- 
tions of the homo juridicus to be fgund in some national laws, and 
expressed by some legal philosophers, which fall short of ideal 
standards. Recently a Draft Bill of Human Rights was presented 
by tht Government of the United Kingdom to the United Nations 
Commission on Human Rights set up by the Economic and Social 
‘ Council under the Charter of U.N.O. By articles 5 and 6 of this 
Draft Bill it is recognized that infringements of basic human rights 
may one day become at least matters of international concern, and 
that a state may have to answer, in an international forum, a com- 
plaint in respect of the treatment of private individuals even if they 
be of its own citizens. 

As a result of proposals submitted to it, the United Nations Com- 
mission on Human Rights has now produced (i) a Draft International 
Covenant on Human Rights, and (ii) a Draft International Declara- 
tion on Human Rights. The Covenant is a Draft International 
Treaty, and whilst it does not go as far as the British Bill would, it 
would indirectly make violations of human rights matters of inter- 
national concern, since by Article 3 the General Assembly may 
authorize the Secretary General of U.N.O. to demand of any signa- 
tory state ‘an explanation as to the mannér in which the law of that 
state gives effect to any of the provisions of this Covenant’. 

The Draft Declaration on Human Rights is not so ambitious: it 
would declare rights, but would not attempt to set up any inter- 
national supervision. Both the Covenant and the Declaration 
deserve attentive study by students of law and of politics. Some 
non-governmental bodies like the International Law Association, 
have a Special Committee on Human Rights in touch with the 
Commission. 

Neither the Covenant, nor the Declaration, is in its final form, and 
much work remains to be done, lest the International Declaration 
or Covenant represent less than the minimum accepted in England 
and other countries today. For example, article 10 (2) of the British 
Draft Bill reads as follows: 


Every person arrested and detained shall be brought without 
delay before a judge, who shall either try the case or .decide, 
after hearing evidence, whether there is sufficient case to justify 
that person’s trial, and if so whether his liberty shall be restored 
to him on bail. 


1 When Malinowski (Freedom and Civilization, p. 316), in a chapter criticizing 
‘totalitarianism’, concludes ‘the creation of a super state is indispensable’, is 
he not risking the creation of a Leviathan possibly even greater than that which 
he criticizes? The important thing is to have rights against the state. 
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And the corresponding article, 9 (3), of the Draft International 
Covenant is in similar terms to the British Draft Bill: 


Any person who is arrested shall be informed promptly of 
the charges against him. Any person who is arrested . . . shall 
be brought promptly before a judge, and shall be tried within 
a reasonable time or released. 


It will be observed that whilst the British Draft Bill requires that 
‘every person arrested and detained shall be brought without delay 
before a judge’, so that the question of his release on bail, if there is 
no ‘sufficient case’ for his detention, can be gone into, the corre- 
sponding provision of the Draft Covenant states that ‘any person 
who is arrested shall be informed promptly of the charges against 
‘iim’. But neither of these drafts goes as far as does the common 
law (expressed in the ninth proposition submitted by the present 
writer and based on the case of Leachinsky v. Christie) which 
entitles-a man to learn the true reason why he is being arrested at 
the moment of the arrest. Or again, can we say that there is a universal 
conception of ‘crime’ when states can make new crimes, solely by 
virtue of their own legislation, subject only, should the covenant be 
adopted, that their laws are not contrary to the very general terms of 
articles 1 and 2 of the Covenant? These read as follows. 


Article 1. The States parties hereto declare that they recognize 
the principles set forth in Part II hereof as being among the 
human rights and fundamental freedoms founded on the 
general principles of law recognized by civilized nations. 
Article 2. Every State, party hereto, undertakes to ensure: 

(a) that its laws secure to all persons under its jurisdiction, 
whether citizens, persons of foreign nationality or stateless 
persons, the enjoyment of these human rights and fundamental 
freedoms; 

(b) that such laws, respecting these human rights and funda- 
mental freedoms, conform with the general principles of law 
recognized by civilized nations; 

(c) that any person whose rights or freedoms are violated 
shall have aneffective remedy, notwithstanding that the viola- 
tion has been committed by persons acting in an official capacity; 

(d) that such remedies shall be enforceable by a judiciary 
whose independence is secured; and 

(e) that its police and executive officers shall act in support 
of the enjoyment of these rights and freedoms. 


What are the ‘general principles of law’ mentioned in articles [ 
and 2b? How effectively do they limit state legislatures that wish to 
devise new crimes? These are not easy questions, for the shadow of 

B 
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state sovereignty still looms over international deliberations. The 
way of the international draftsman is far from clear. To protect 
human rights internationally and effectively, a common international 
standard of criminal law would be necessary. Can this be achieved? 
It is submitted that it can only be accomplished by some form of 
international supervision and control of laws alleged to violate some 
provision of a complete statement of human rights, i.e. a statement 
which can be regarded as evidence of the ‘general principles of law 
recognized by civilized nations’. But even the universal recognition, 
as distinct from the enforcement, of human rights is a somewhat 
Utopian ideal, in a world with varying conceptions of crime and of 
state sovereignty. Claims of sovereignty and national conceptions 
of crime may well stand in the way of any comprehensive project to 
restate human rights. And anything not comprehensive is bound to 
leave loopholes for the creation of new crimes not obviously con- 
trary to the ‘general principles of law’. For example, according to 
the report in the Manchester Guardian, February 13th, 1947, when 
the Human Rights Commission drew up a list of human rights, 
Mr T. V. Tepliakov of the U.S.S.R., ‘demanded that the following 
be deleted from the list: the right of personal liberty, the prohibition 
against slavery and forced labour, the right to petition national 
governments and the United Nations, the right to own property and 
the prohibition of unlawful expropriation, and the right to free 
movement across frontiers. Mr Tepliakov maintained that these 
rights were either superfluous or beyond the power of the United 
Nations to defend or would violate national sovereignty and local 
laws’. That is the crux of the matter. Must the public law of states 
always prevail over private rights? Must the power or the will of 
the ruler always prevail over the restraints of reason? Must tempor- 
ary expediency be permitted to masquerade under the name of law? 
Must man be subject, body and soul, to the sovereignty of those of 
his fellow men who happen to wield power in his community? 
Under the common law, as we have seen, a man is presumed to be 
a person of good character, whose free actions are prima facie lawful, 
even if they do not always follow a predetermined pattern which 
conforms to the policy or the interests of those in power-in a modern 
state. Tyrants, however, are ruthless in their suppression of any 
opposition to their plans; the elimination of ‘legitimate parliament- 
ary opposition’, by the use of force, or even by judicial murder, is 
not unknown today. Even the ‘benevolent despot’ tends to desire 
‘to do good’ to others, if necessary by force; to press protection on 
the proletariat is a basis of policy today in many places. Will too 
much ‘spoon-feeding’, even with a silver spoon, produce a race of 
. independent men who can be trusted, and therefore, as at common 
law, be presumed to act courageously and reasonably? Is not too 
| 
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much protection and legislation likely to produce political slaves 
whose very nature may be cited later on by their master as an 
ex post facto justification for legal measures to keep them in servi- 
tude? 

Despotism and servitude can be prevented, at any rate in this 
country, if we keep firmly to the high common law ideal of that 
person of good character, ‘the reasonable man’. This ideal is also 
the Christian inheritance of most Western systems of law. And if 
we can join with others in a treaty to secure that ideal then we may 
face the atomic age with more confidence. An international docu- 
ment may reflect a common standard of values, but it cannot create 
those values. ‘Nevertheless the discussion of human rights may have 
a normative effect, even if it only serves to focus public attention 
upon issues which are vital to man’s survival today. 
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‘Ir American law were to be represented by a single figure’, said 
Justice Oliver Wendell Holmes in 1901, ‘sceptic and worshipper 
alike would agree without dispute that the figure could be one alone, 
and that one John Marshall.’ It was the centenary of Marshall’s 
accession to the Chief-Justiceship, and something was to be allowed 
to the compulsions of the occasion, yet few would have quarrelled 
with the generalization, and Theodore Roosevelt, even then ponder- 
ing Holmes’s appointment to the Supreme Court, feared that this 
tribute to the great Chief Justice was not sufficiently enthusiastic. 
But half a century later it would be rather Holmes himself upon 
whose pre-eminence sceptic and worshipper alike would agree. Nor 
would the acknowledgment of pre-eminence be limited to the 
juristic field alone. Holmes was indubitably the greatest jurist that 
the English-speaking world produced in two generations, but he was, 
for all his dedication to the law, more than a jurist, and his greatness 
in the law was a product of greatness of mind and of spirit that 
encompassed more than law. ‘The law is not the place for the artist 
or the poet’, he once said, yet he himself was artist and poet as well 
as jurist and philosopher. That his was the most distinguished mind 
of its time was acknowledged, and to a mind muscular, sophisticated 
and spacious, Holmes joined a character humane, affluent and 
magnanimous. If a civilization may be judged by its best rather than 
by its average, the career and character of Holmes suggest that 
American civilization had in two centuries achieved a maturity and 
distinction which few nations of the Old World could match. 

He was, in fact, very much an American product: his roots were 
deep-struck and tenacious. ‘All my names’, he wrote in 1861, 
‘designate families from which I am descended’, and he was never 
unaware of his obligation to the ‘long pedigree’ of Olivers and 
Wendells and Holmeses, or to the collateral branches, for that 
matter — the Quincys and Bradstreets and Jacksons — and during 
the whole of his early,career he was busy escaping the shadow of his 
famous father, that Dr Holmes whose autocracy was so gentle but 
so pervasive. The granite boulders and barberry bushes, the maples 
and elms and firs of New England had gone into the making of his 
character along with many intangibles of New England history and 
philosophy. He owed something to the traditions of Puritanism. — 
his industry, his sense of duty, his emotional thriftiness — and some- 
thing to the unashamed patriotism of the Revolutionary era: he 
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remembered that the house in which his father was born had been 
the headquarters of the Boston Committee of Safety and did not 
forget that his grandfather’s Annals of America had celebrated the 
founding of his country as the climax of world history. There was 
something in him of the Federalist, and something of the Transcen- 
dentalist, and in this staunch conservative who testified to the abiding 
influence of Emerson the two proved not wholly incompatible. | 
Harvard College ‘had set its imprint, and even more the Harvard 
Law School where all the great names were familiar and almost 
neighbourly — Story and Greenleaf and Parsons and Sumner and 
the others. The sense of noblesse oblige, the combination of intellec- 
tual fastidiousness with humour, the personal conservatism and 
social liberalism, the independence and integrity, the love of learning 
and dislike of pedantry, the saltiness of character and thriftiness of 
speech, the impatience with nonsense, all stamped him as indubitably 
Yankee. ‘A man is bound to be parochial in his practice’, he said, 
‘and to give his life and, if necessary, his death for the place where 
he has his roots.’ He was not, in fact, parochial in practice — he 
who loved to ‘twist the tail of the cosmos’ — but he gave his life to 
the place where he had his roots, and chanced death — it was a near 
thing, too — for his nation. 

The Civil War was, after everything that family and birthplace 
and education represented, the second great experience in Holmes’s 
life, and one that confirmed the moral of the first. Like Lester Ward, 
Holmes fought through most of the war and was wounded three 
times: where the wounds Ward suffered were spiritual as well as 
physical, Holmes bore his like a decoration and recalled them as a 
sacrament. For seventy years the war was to be part of his conscious, 
or his subconscious, thought. ‘Accidents’, he once confessed, 


may call up the events of the war. You see a battery of guns go 
by at a trot, and for a moment you are back at White Oak 
Swamp, or Antietam, or on the Jerusalem Road. You hear a 
few shots fired in the distance, and for an instant-your heart 
stops as you say to yourself, The Skirmishers are at it, and listen 
for the long roll of fire from the main line... These and a 
thousand other events we have known are called up, I say, by 
accident, and apart from accident, they lie forgotten. 


But with Holmes nothing of the war was forgotteh. ‘The generation 
that carried on the war’, he later asserted, “has been set aside by its 
experience’, and that experience became a permanent part of his 
philosophy and his conduct of life, coloured his thought, his speech, 
even his judicial opinions. From it he learned the importance of 
belonging to something larger than one’s self, of being ‘part of an 
unimaginable whole’, of sharing the passion and action of his time 
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‘at the peril of being judged not to have lived’. It taught him that 
‘no man can set himself over against the universe as a rival god, to 
criticize it or to shake his fist at the skies, but that his meaning is 
its meaning, his only worth is as part of it, as a humble instrument 
of the universal power’. It brought home to him, by rough experi- 
ence, the realization that ‘the universe has in it more than we 
understand, that the private soldier has not been told the plan of 
campaign, or even that there is one’. It made clear that ‘our comfort- 
able routine is no eternal necessity of things, but merely a little space 
of calm in the tempestuous streaming of the world’; and that men, 
needed war that they might ‘always be ready for danger’. It drama- 
tized the fact that ‘life is a roar of bargain and of battle’, and that 
‘as long as man dwells upon the globe his destiny is battle, and he 
has to take the chances of war’. It taught him the lesson he did not 
fail to apply from the bench, that ‘the final test of this energy is 
battle in some form — actual war — the crush of Arctic ice — the 
fight for mastery in the market or the court’. 

After the war came the law, and Holmes’s dedication to the law 
was as whole-souled as any on record. For a decade the most 
desirable of Boston’s young men was out of circulation, as it were, 
and it was not only William James who thought the single-minded- 
ness and the passion a bit excessive. He practised law, but not 
enthusiastically, or even successfully; he edited Kent’s Commen- 
taries and, for a time, the American Law Review; above all he read 
law, read it with concentration and insight, with that instinct for 
the jugular vein, that ability to penetrate to the very heart of it, 
which was to characterize first The Common Law and later the great 
judicial opinions. ‘Every calling is great when greatly pursued’, he 
admitted, ‘but what other gives such scope to realize the spontaneous 
energy of one’s soul? In what other does one plunge so deep in the 
streams of life, to share its passions, its battles, its despairs, its 
’ triumphs?’ When he spoke of ‘our mistress, the Law’, it was as 
medieval poets spoke of their mistress, the Virgin. ‘When I think 
on this majestic theme, my eyes dazzle’, he said, and added that ‘if 
we are to speak of the law as our mistress, we know that she is a 
mistress only to be wooed with sustained and lonely passion, only 
_ to be won by straining all the faculties by which man is likest to a 
god’. That was the way he wooed her; that was the way, in the end, 
he won her. 

For win her he did, and his victory was dramatized first by the 
publication of The Common Law and then by his appointment, 
within a year, to the Supreme Judicial Court of Massachusetts. 
Later in life he liked to quote the observation that every great man 
will reveal what greatness he has before he reaches forty, and he 
was barely forty when he published The Common Law. It was in 





HENRY STEELE COMMAGER @ 607 


every respect a notable achievement — as scholarship, as literature, 
as philosophy and, not least of all, as prophecy. For in the luminous 
pages of this modest classic was to be found the legal philosophy 
which was to be associated, peculiarly, with Holmes’s judicial career 
and which was, in time, to permeate American jurisprudence. Here, 
already, Holmes announced that the life of law was not logic but 
experience; that judges consulted too often ‘their own sentiments 
and prejudices’; that law was not ‘some brooding omniscience in 
the sky’ but merely ‘what the courts will enforce’; that the study 
of the future was to be economics and sociology rather than the 
black-letter books; that ‘considerations of what is expedient’ were 
the secret root from which the law drew the juices of life; that ‘the 
first requirement of a sound body of law is that it should correspond 
with the actual feelings and demands of the community, whether 
right or wrong’; that law, being a practical thing, ‘must found itself 
on actual forces’, and ‘explain the observed course of legislation’; 
that, in short, ‘the first call of a theory of law is that it should fit the 
facts’. 

For twenty years on the Massachusetts bench, and for thirty on 
the bench of the Supreme Court, of the United States, Holmes 
elaborated these intuitions and conclusions, sometimes in dissents, 
incréasingly in opinions to which his brothers were forced to sub- 
scribe. At first a path-breaker, he became in the end a symbol of 
juridical orthodoxy, but it was an orthodoxy of his own making. 
His reputation as a heretic was buried beneath the triumph of his 
own heresies. And the greatest of his heresies became, in time, the 
very core of juridical orthodoxy: pragmatism. 

Holmes counted himself no disciple of William James; indeed, the 
two men, both heirs of the Puritan and the Transcendental experi- 
ence, carried on for almost half a century a friendly quarrel. To 
Holmes, James’s habit of ‘turning down the lights so as to give 
miracle a chance’ was antipathetic, while James, in turn, grew 
impatient with his friend’s tendency to ‘celebrate mere vital excite- 
ment as a protest against humdrum solemnity’. . Neither, it may be 
said, was quite fair to the other. Certainly, however disdainfully, 
Holmes repudiated pragmatism as a philosophy of life, he accepted 
it as a philosophy of law. He was the first, and remained the greatest, 
of legal pragmatists. Basic to his philosophy of law was the principle 
that law is no finished thing, no absolute, but still in the making; 
that it derives neither from God nor from Nature, less from history 
than scholars believed and less from logical analysis than jurists 
supposed, but largely from experience. As truth, to Holmes, was 
merely what he couldn’t help believing (or, as he put it elsewhere, 
the majority vote of that nation that could lick all others), and had 
therefore no cosmic validity, so law was merely what the Courts 
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couldn’t help deciding, and was similarly innocent of cosmic sanc- 
tions. That law was some brooding omniscience in the sky he 
thought sheer humbug, and jurists who believed in Natural Law 
seemed to him to be in ‘that naive state of mind that accepts what 
has been familiar and accepted by them as something that must be 
accepted by all men everywhere’. That law was an exercise in logic 
was a fallacy equally pernicious: - 


The training of lawyers (he wrote) is a training in logic. The 
processes of analogy, discrimination, and deduction are those 
in which they are most at home. The language of judicial 
decisions is mainly the language of logic. And the logical 
method and form flatter that longing for certainty and for 
repose which is in every human mind. But certainty generally 
is an illusion, and repose is not the destiny of man. 


And as for history, it was perhaps his own familiarity with the 
black-letter books, his own erudition; so massive and so exact, that 
permitted him to ‘look forward to a time when the part played by 
history in the explanation of dogma shall be very small, and instead 
of ingenious research we shall spend our energy on a study of the 
ends sought to be attained and the reason for desiring them’. 

It was in this emphasis on ends, rather than on origins or prece- 
dents or mechanics, that Holmes most clearly anticipated pragma- 
tism, and what came to be known as sociological jurisprudence. 
‘The real justification of a‘rule of law’, he wrote early in his career, 
‘is that it helps bring about a social end which we desire’, and else- 
where he phrased it even more sharply: 


The true science of the law does not consist mainly in the 
theological working out of dogma or a logical development, as 
in mathematics, or only in a study of it as an anthropological 
document from the outside; an even more important part con- 
sists in the establishment of its postulates from within upon , 
accurately measured social desires. 


Judges themselves, frightened by the spectre of socialism, or imposed 
upon by the authority of Herbert Spencer, or perhaps of Thomas 
Cooley, had failed adequately to recognize their duty of weighing 
considerations of social advantage. And as for lawyers, if their 
training 


led them habitually to consider more definitely and explicitly the 
social advantage on which the rule they lay down must be 
justified, they sometimes would hesitate where now they are 
confident, and see that really they were taking sides upon 
debatable and often burning questions. 
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Although no other jurist saw more clearly that judges and lawyers 
did, in fact, take sides upon debatable questions, or adapted his 
philosophy more ingeniously to that insight, Holmes was himself the 
most eminently judicious of all American judges, the one who 
distinguished most clearly between private beliefs and public deci- 
sions, who tolerated most amiably legislation which he thought 
folly, experiments which he held futile. For though he had no faith 
in panaceas or in sudden ruin, and little in progress, he was as ready 
as James himself to welcome experimentation: if he would not turn 
down the lights to give miracle a chance he was willing enough to 
dim judicial authority to give legislation a chance. Though he liked 
to remind reformers that you could cut down in a few minutes the 
tree which required a century to grow, he was persuaded that some 
allowance should be made for human folly. There was nothing in 
the Constitution, he said, that prevented the people from making 
fools of themselves, nor did he think that duty had fallen to the 
Courts. 

It was for this reason, and not because of any weakness for 
economic panaceas, that Holmes deplored the use of the Fourteenth 
Amendment to frustrate experiments in the laboratories of the 
States, and that he was equally tolerant of the vagaries of majorities 
and the protests of minorities. He-had the pragmatist’s readiness 
to give every idea an equal vote and every scheme a fighting chance. 
As he believed that all life was an experiment he would not withdraw 
law from life, or even the Constitution, but stoutly insisted that these 
too were but experiments. The most eloquent of his dissents 
reasserted his faith in that principle: 


Our Constitution . . . is an experiment, as all life is an experi- 
ment. Every year, if not every day, we have to wager our 
salvation upon some prophecy based upon imperfect know- 
ledge. While that experiment is part of our system, I think that 
we should be eternally vigilant against any attempts to check 
the expression of opinions that we loathe and believe to be 
fraught with death. 


wo 

Much of Holmes’s tolerance was rooted in scepticism but his 
philosophy, like his judicia] career, was positive and affirmative. 
This affirmative attitude was, as William James saw, partly instinc- 
tive, a reflection of temperament and of physical well-being, of his 
own experience and the experience of his people, but it was, too, 
intellectual and calculated. For all his scepticism Holmes was not 
sceptical about the nation for whose life he had fought, or about the 
Constitution to whose exposition he dedicated himself, or about 
those freedoms which he held the necessary condition for salvation. 
To act, he liked to say, is to affirm the worth of an ideal, and where 
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the great issues of national well-being or of personal freedom were 
at stake he did not hesitate to act. 

‘ It is the affirmative note in his judicial pronouncements and 
constitutional doctrines that is the most impressive. Those doc- 
trines, elaborated in a hundred decisions, can be summarized 
briefly. Nationalism is a reality, not a legal theory or the conclusion 
of a syllogism, and the United States is a nation and may do what- 
ever a sovereign nation must do. The state is an organic, not a 
static, thing; and the Constitution is designed to permit growth, 
adaptation and experimentation. Government must have authority 
adequate to protect the commonwealth and enforce law, and the 
executive authority should be sustained wherever constitutionally 
possible. The police power — at best an apologetic phrase — is not 
narrowly restricted to emergencies of public health or morals, but 
covers all great public needs, and its nature is to be determined by 
the legislative, not the judicial, branch. There must be play for the 
joints of the political machine if it is to work, and restrictions should 
be limited to jurisdiction, not imposed upon administration. The 
capital value of the federal system is that it permits experimentation 
in forty-eight state laboratories, and such experimentation is to be 
encouraged. Commerce is a general economic process, not a par- 
ticular business activity, and may be regulated by the national 
government wherever it flows, or wherever its consequences are felt, 
across state lines. There is no double standard for business and for 
labour; each is equally free to combine and seek its ends subject to 
the restrictions of the law, and the welfare of each is equally the 
concern of government. Life is a battle in which individuals, classes 
and interests engage, and it is not the function of the courts to 
arbitrate or conclude that battle, but merely to see that the rules are 
observed. Majorities have a right to make mistakes, and there is 
nothing in the Constitution which forbids them from committing 
errors of judgment or even from indulging in folly. Limitations on 
personal liberties should be confined to cases where the exercise of 
those liberties constitutes a clear and’ present danger, but on the 
whole legislatures are the best judges of the matter. Judicial review 
should be invoked only in exceptional cases and exercised with 
circumspection: as a harmonizer of the federal system it is indispens- 
able, but as far as federal legislation is concerned it might be aban- 
doned without serious loss. Because there are no ultimate economic 
or political truths, the best test of economic and political ideas is 
their ability to get themselves accepted in competition in the open 
market, and the courts should confine themselves to seeing that the 
competition is fair and the market open. The Constitution, which 
has adapted itself to changes in the past, may be confidently trusted ° 
to adapt itself to the vicissitudes of the future. 
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Even in his dissents Holmes was affirmative; indeed, in almost 
every instance he dissented only to affirm some positive power in 
government. His dissents were not only affirmative, they were 
conservative, vindications of the past rather than forays into the 
future, orthodox rather than original. Where Holmes dissented 
from the majority, it was the majority who dissented from the 
Constitution. Almost all of his dissents came in time to be accepted 
as good law: those sustaining the plenary power of Congress over 
commerce, like Adair versus United States and Hammer versus 
Dagenhart; those asserting a broad interpretation of the taxing 
power, like Evans versus Gore; those reading a liberal interpretation 
into the ambiguous phrase ‘police power’, like Lochner versus New 
York or Tyson versus Banton; those vindicating the reality of the 
Bill of Rights, like the Abrams, the Gitlow, and the Macintosh cases. 
All of them looked to the vindication of the great principles of 
federal power, legislative experimentation and. personal freedom. 
All of them were in the grand tradition of American constitutional- 
ism — the tradition of Marshall and Story and Miller, and of Holmes 
himself, for already in his lifetime he was part of a tradition. 

Because Holmes dissented so often, and because he so often 
joined his brother Brandeis in dissents, a superficial view labelled 
him a liberal and a reformer. He was a liberal,.to be sure, and his 
association with Brandeis was sympathetic and intimate, but he was 
no professional reformer, no crusader for righteousness, and he 
constantly disappointed those who expected him to side, automatic- 
ally, with the progressives. His dissents were not, like those of 
Brandeis, inspired by a philosophy of social or economic liberalism — 
all his inclinations were rather in the other direction. They sprang 
rather from his belief in experiment, his passion for fair play and 
his philosophy of judicial continence. ‘To have doubted one’s own 
first principles’, he had said, ‘is the mark of a civilized man.’ He 
did not in fact doubt his own first principles, but merely refused to 
believe in their cosmic validity, or to force them upon: others, and 
he rejected wholly the notion of judicial infallibility. ‘Judges’, he 
observed, ‘are apt to be naif, simple-minded men, and they need 
something of the Mephistopheles.’ He himself had, along with much 
that was Olympian, something of the Mephistophelian: in his youth 
it had been said of him that he believed in no contract ‘not founded 
on force or fraud’, and in his old age he advised long-winded counsel 
‘to cultivate French novels in order to learn the art of innuendo, 
while some of his opinions — the New York bakeshop, for example, 
and those sustaining the right of pacifists to naturalization — had in 
them as much craft as craftsmanship. 

‘Through our great good fortune’, Holmes said of his Civil War 
years, ‘in our youth our hearts were touched with fire’, and it was 
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not only in youth but throughout a long life that his ardent spirit 
blazed and glowed. He was eighty when he confessed his ambition 
‘to believe, when the end comes, that one has touched the super- 
lative’, and only he would have put it prospectively rather than 
retrospectively. Ten years later he bade a final farewell to his mis- 
tress the law: ‘We aim at the infinite’, he said, ‘and when our arrow 
falls to earth it is in flames.’ It is relevant to recall Justice Frank- 
furter’s observation that Holmes’s specialty was great utterance, but 
it is well to remember, too, that the greatness of these words reflected 
faithfully a greatness of spirit. Throughout his life his heart was 
touched with fire; he aimed at the infinite and his arrow was ever in 
flames. He was one of those 


Who in their lives fought for life, 

Who wore at their heart’s centre the fire 

Born of the sun they travelled a short while towards the sun 
And left the vivid air signed with their honour. 
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THE HISTORICAL SIGNIFICANCE OF 
MARCEL PROUST 


ALFRED COBBAN 


AN appreciation of the historical setting is always valuable, and some- 
times essential, for the understanding of any work of literature. 
This is a platitude. It is not quite so platitudinous to point out that | 
in this connection history must be understood as including events to 
come, as well as the past and present. Great revolutions in human 
affairs have their harbingers in the world of letters. I am not thinking 
of the professional prophets of doom and destruction, but of those 
who, taking their sondages from far below the surface of national 
life, detect and respond to the movement of its deepest tides. Thus 
Beaumarchais mocked at a decadent noblesse and in the antics of 
Figaro exhibited the superiority of brains to birth. Rousseau fore- 
saw the approach of ‘a state of crisis and the century of revolutions’. 
At a deeper level, in the great Russian novelists a dying social system 
agonized. A host of German late-Romantics, from Nietzsche to 
Thomas Mann, foreshadowed the coming of the Nazi revolution of 
destruction. France, during the last generation, was also in a state of 
impending crisis, which eventually, under the shock of foreign attack, 
proved mortal to the Third Republic, and among those whose work 
can now be seen as an anticipation of social catastrophe, perhaps the 
greatest was Marcel Proust. In the light of subsequent history the 
Recherche du temps perdu has acquired a significance that could 
hardly have been suspected in the early ’twenties. 

It may seem strange to discover historical significance in a writer 
who, as he himself often declared, never concerned himself with 
politics, and for whom reality consisted in the inner world of the 
subjective consciousness. But if Proust was the most subjective of 
novelists, he was also one of the keenest observers of the world 
around, with a preternatural sensibility to the impressions it offered. 
The impressions to which his mind most often reverts may seem to 
be merely trivial physical sensations. He recalls with almost painful 
reality the most insignificant memories — the taste of a madeleine 
dipped in his great-aunt Leonie’s coffée, the sight and scent of the 
hawthorn hedges in spring, the unevenness of the paving-stones at 
Venice — but these are part of his private magic: they are the incanta- 
tions which bring to life a lost world. Things are‘not real, he seems 
to tell us, nor do we really possess them, when we experience them 
for the first time, but only when they have sunk into our conscious- 
ness and are re-lived in the memory. This, the discovery of lost time 
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and its restoration to consciousness, is the essential theme of his 
book. 

It would not be fanciful, therefore, to say that Proust was in his 
way undertaking the same task as the historian. The period he covers 
stretches from the closing years of the nineteenth century to the end 
of the first World War; his novel was in composition between 1905 
and 1922. Beginning at a time when the echoes of the Dreyfus case 
and the struggle against clericalism still aroused the bitterest feelings 
in France, he died, writing to the last, when these great conflicts had 
become almost historical memories, and the country had emerged 
victorious from a titanic struggle. His book, therefore, might have 
been expected to have begun with doubts and fears, but to have 
ended with a triumphant assertion of difficulties overcome and 
dangers past. In fact we discover precisely the opposite development 
in his mind. There can be no doubt that he thought of the later years 
of his life as the beginning of the end for the France he had known 
_ and loved as a young man. Mr Edmund Wilson, writing in 1939, 
says, ‘We are always feeling with Proust as if we were reading about 
the end of something — this seems, in fact, to be what he means us to 
feel.” A very short time was to pass before it was discovered that 
Proust had not been entirely wrong. It really was the end of some- 
thing, of the social and political compromise on which the Third 
Republic had rested, and —he believed — of the charm of that 
society which had flourished under its protection. For, and this, it 
seems to us, has not been adequately recognized, Proust gives us 
both sides of the picture. The degeneration of so many of his 
characters, their almost inevitable progression from good to bad, or 
from bad to worse, has been seized upon to the obscuring of the fact 
that if there is degeneration it must be from something better. The 
gloomier pictures were not the only ones that Proust painted, nor 
did they furnish the impressions that recurred with most persistence 
to his mind. 

To understand the significance of Proust we must begin where he 
began, with the France of Chez Swann, its focal point in the little 
town of Combray towards the close of the nineteenth century. 
Innumerable memories of childhood and youth went to the composi- 
tion of an enchanting picture of la douceur de la vie in axsmall French 
provincial town. Not that Combray is to be identified with Illiers, 
where Proust spent much of his childhood. All his places, like almost 
all his characters, are composite portraits, drawn from many 
different originals. He takes particular care to confuse his geographi- 
cal references, so that the reader shall never be able to say here is this 
or that particular place. Combray is not IIliers: it is the quintessence 
of all the little towns of France, distilled and redistilled with loving 
care, and, as touch after touch is added, the design, composed at 
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first of apparently chance details, gradually takes shape — silent 
streets in the summer sun, cool evening gardens, hedgerows bestow- 
ing the revelation of hawthorn in spring, the two familiar walks — 
the cété des Guermantes with the companionship of the ever-changing 
little Vivonne, and the cété de Méséglise along a typical straight road 
across the plain. Appearing and re-appearing, over the roofs, 
between the trees, seen from innumerable angles, ever changing yet 
always the same, the church-spire of Saint Hilaire presides over 
Combray and the surrounding countryside and draws the wanderer 
back as if by an invisible chain. Volumes in A la recherche du Temps 
perdu are devoted to the portrayal of a series of salons, nor should 
we forget the long lyrical passage on the street cries of Paris, yet in 
the whole book the rural atmosphere predominates, as indeed it 
should, for France is a land of country-towns and villages. It is rural 
and not urban France that holds Proust’s strongest affections. A 
nostalgic love of the country and idealization of its inhabitants is one 
of the strongest characteristics of the book. It appears in innumer- 
able touches, in the pleasure, for example, with which the narrator 
listens to the peasant accents of the maid, Francoise, and in the ever- 
present feeling that life is lived out-of-doors, under the sun or thestars. 

We do not get to know many people in Combray. Its spirit emerges 
more subtly from the description of externals, the slow tempo of the 
scenes in which its reality is recreated out of the impressions stored 
up in the mind of the child. But we see through the eyes of Marcel 
the home of his parents, and meet the faithful Francoise, her un- 
attractive qualities as yet unrevealed. We hear echoes of the life of 
the town as they penetrate to the ears of great-aunt Leonie, ruling 
and passing judgment from her bedroom sanctuary. We sit in the 
dusk in the garden, waiting for the tinkle of the bell that will announce 
the coming of M. Swann, known to Marcel’s parents as a friendly, 
cultured and modést neighbour, only later to be revealed as the man 
of society, member of the Jockey Club and associate of the Prince 
of Wales, as Swann in love and frequenter of the bourgeois Verdurin 
salon, finally to decline into the husband of Odette, déclassé and 
tacked with jealousy. 

After a long pastoral introduction, the appearance of Swann 
introduces the theme of love and jealousy, to be repeated with 
innumerable variations in the relationship of Marcel and Albertine. 
Already in the story of Swann romantic love is recognized as an 
illusion, but the illusion is still there, and jealousy, which is pre- 
sented as wrapped up with love, is, after all, strongest in youth. And 
nothing happens — nothing ever will happen — to spoil the idyllic, 
almost Rousseauist charm of Combray, which is destined to remain, 
stored up in the mind of Marcel, like a Platonic idea in heaven. 

Just outside the orbit of Combray, hovering over it as the medieval 
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castle guarded and overshadowed the medieval scene, is the great 
house of Guermantes, its ancient titles glowing for the young boy 
like the colours in a stained-glass window, enduring witness to a 
past of chivalric love and knightly deeds, symbol of the greatness of 
the ancient aristocracy of France. And once, to bring it all to life, 
he is granted a vision of the lovely duchess herself, Oriane — Proust 
had a genius for names — inheritor of all this splendour and embodi- 
ment of an unattainable ideal. 

Incorporate in this peaceful scene, as the soul in the body, are the 
two watchful angels whose love surrounds and protects the young 
boy, his mother and grandmother, moving together in such perfect 
harmony that his mother seems only an echo, an octave higher, of 
the deeper note struck by his grandmother. Whereas to compose 
practically every other character Proust drew upon more than one 
model, here he has enlarged a single model to provide two separate 
characters. It is hardly an accident that he should seek to enhance 
the effect of perfect goodness by reduplicating it in the two women 
to whom the Marcel of the book looks up with love only this side 
of adoration, striking here a chord in unison where so much else is to 
be achromatic discord. An ingenious device, moreover, adds a sense 
of depth in time, as though far-off, notes were reverberating in har- 
mony. His mother reads to him George Sand’s pastoral romance of 
Frangois le champi, the foundling adopted by the peasant girl, who 
finds when he grows up that, after absence — the transition is very 
delicately effected — his affection has changed in nature, and froma 
son he has become a lover, and who ends by marrying his Madeleine. 
The choice of tale is most significant psychologically, but the impor- 
tant point for our thesis is the skill with which the France of George 
Sand’s Berrichon romances is brought in to give a patina of age to 
Proust’s picture of Combray. A similar motive leads to the intro- 
duction, as the constant theme of his grandmother’s conversation, of 
the letters of Mme de Sévigné. Proust recalls from the past the 
memory of the woman who had loved and most beautifully described 
the French countryside and its traditional way of life, and the writer 
in whom goodness was combined with intelligence in the highest 
degree. : 

All this, it is to be observed, is never lost. There is no going back 
on Combray and all it stands for. Whenever any aspect of this scene 
returns to the mind of Proust’s Marcel it is with the same affection, 
the same implicit faith in its unchangeableness, its unalterable good- 
ness. This is the standard by which the remainder of his life was to 
be judged, and it can only have been through failure to appreciate 
his book as a whole that the presence of this point of rest, this note 
of perfection, can ever have been missed. | 

The idyllic picture of Combray was not intended, of course, to 
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represent a permanent state. Proust’s object was to tell a tale of 
transformation and decay, and especially to illuminate social history 
by showing the meeting of the two ways of his childhood, the fusion 
of the old aristocracy with the new, wealthy bourgeoisie. From the 
beginning he was conscious of the impermanence of all that is loved — 
‘look thy last on all things lovely, every hour’ — which intensifies 
their apprehension. But it would be wrong to conclude from the 
belief that the transient is the all that Proust’s is an entirely pessi- 
mistic philosophy. All that ever really was for us, and exactly as it 
was, lives on in us. Things and persons change and fade, but the 
subjective impression persists. A chance sensation can bring the 
hawthorn on the hedges into bloom again and renew the spring- 
time, not as it is now but as it was then. If we can keep the child’s 
intense awareness, loveliness is not lost for ever. One of the objects 
of Proust’s novel was the recovery and immortalization in art of a 
world whose transience was its reality. 

Between 1914 and 1918, however, something happened to Proust 
which led him to attitudes of mind deeper than this romantic nos- 
talgia, and caused him to make a total revision of his book, with the 
exception of the first two volumes, which were already in print. 
Albert Feuillerat, in a most valuable contribution to the study of 
Proust, ' examined in detail the nature of this revision, and although 
his interpretation has been challenged, it is doubtful if it can be 
overthrown in its broad lines. He shows that Proust undertook a 
systematic blackening of his characters: Odette is made more vulgar 
and at the same time more successful in her social ambitions. Gil- 
berte, the little girl played with and loved in the Champs Elysées, 
becomes older and harder. Francoise, the devoted servant of.Chez 
Swann, is converted into almost a pathological specimen of petty 
domestic vices. Saint-Loup’s mistress, Rachel, even becomes ugly. 
His mother, Mme de Marsantes, at first apparently the embodiment 
of maternal affections, reveals herself as the complete egoist and 
hypocrite. Bergotte, a modified version of Anatole France, had 
formerly appeared as the ideal of the literary man. Now Proust 
reflects the increasing impatience of the war generation with what 
seemed his incurable frivolity. Swann, the cultured, kindly aristo- 
crat, had constituted. a conspicuously high representation of the 
Jewish element in French society. Now Proust brings the odious 
Bloch family to the fore, covers them with ridicule, and lavishes on 
them vices unalleviated by any grace of manner or generosity of 
spirit. So we might go on. The author’s mother, his grandmother 
and Saint-Loup alone escape the universal denigration. 

From the healthy, traditional life of Combray, from the seascape 
of Balbec with its frieze of jeunes filles en fleur, Proust turns in his 
1 Comment Marcel Proust a composé son Roman, 1934. 

* 
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later volumes to the study of a society in decay. He concentrates his 
attention on an aristocracy which combines the vices of the court 
with those of the courtyard. The bourgeois life of Combray dis- 
appears except as a memory. As Swann’s Way merges with the 
Guermantes’ Way the bourgeois characters acquire all the vices of 
the degenerate aristocracy without its charm. Proust, by his own 
statement, saw himself as the Saint-Simon of his age. He has been 
criticized for his concentration on the degenerate elements in the 
community and the domestic class dependent upon them, and his 
indifference to all that made the real strength of the people, but — 
and here we return to the point from which we started — subsequent 
events have provided him with something like a posthumous vindi- 
cation. His justification was to come after his death, when his choice 
of material was to be revealed as the result not of mere chance, or 
if it were an accident, of the kind of accident that happens to genius. 

It is true that the whole of French society was not decadent and 
corrupt. It is equally true that less than twenty years after Proust 
had died the elements of corruption had gone a long way towards 
spreading through the whole social fabric and that much of it came 
from the sources of infection so cruelly satirized by Proust. The classes 
which suffered the bitterest of his implied criticism were undoubtedly 
the most dangerous elements in the fabric of the Third Republic. 
He does not write a word of politics. His judgment on society is not 
the direct indictment of a Rousseau, though ‘there is much of 
Rousseauist criticism implied therein. As the reader draws. to the 
end of each of Proust’s long conversation-pieces, it is difficult for 
him not to sense an echo of the pessimism of Renan’s phrase, 
“|’impression qui me reste en sortant d’un salon, c’est le désespoir 
de la civilisation’’. Written as a satire, his book became also an 
epitaph. The aristocracy, which the young Marcel had almost 
idolized, becomes the target of his bitterest shafts. His youthful 
idealization of the Guermantes gives place to contempt. The 
illusion of aristocratic exclusiveness disappears in a welter of mixed 
marriages. Saint-Loup marries, for her money, the half-Jewish 
Gilberte. The niece of Jupien, tailor and pimp, adopied in return 
for her uncle’s services by the haughty Charlus, is wedded to 
the Marquis de Cambremer, and social climbers, unacquainted 
with the world of the old aristocracy, advertise their familiarity with 
high society by spreading reports of her elevated birth. At the end, 
in Le temps retrouvé, all social standards have vanished in the general 
disintegration after the war. The very titles of the aristocracy have 
become meaningless. The odious and bourgeois Mme Verdurin 
reappears under the guise of Princesse de Guermantes. Rachel, first 
offered him for twenty francs in a second-rate brothel, is now the 
bosom friend of the lovely and witty Oriane. The corrupt old re- 
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publican politician has become an elder statesman, high in the 
favours of the Faubourg St. Germain. Morel, sink of all vices, has 
a new-made reputation as the model of upright conduct. Charlus, 
prince of the Holy Roman Empire, and symbol of almost insane 
aristocratic exclusiveness, bows with pathetic senility ‘to a woman 
whose existence he would formerly have ignored, and is himself 
despised by a jumped-up new eee to which the genealogy of the 
Guermantes is meaningless. 

Besides revealing the general collapse of social standards, Proust’s 
satire goes deeper. Were they ever, he leaves it to us to ask, other 
than an illusion? The ‘marquise’ who keeps the cabinets de toilette 
in the Champs Elysées, whose snobbery towards her patrons pro- 
vides a farcical commentary on ‘social standards’, gives us his 
answer. And ultimately even such standards vanish. Wealth is left 
as the only social criterion. Again Proust makes no open comment. 
Critics have been led, rather undiscerningly, to suppose that it was 
his own standard, and to attribute this conception marchande of 
human relationships not to the society he was satirizing but to his 
own personality. The memory of his grandmother, of Saint-Loup 
and of Combray rises up in protest against such a verdict. 

We might, more plausibly, have supposed that Proust was at least 
unconscious of the social implications of plutocracy, were it not that 
in one passage he surprisingly lifts the curtain and betrays an 
awareness of the world outside his restricted circle that we might 
not have expected to find. He does it, of course, indirectly. Looking 
through the window of his luxury hotel at Balbec, he suddenly 
becomes conscious of another world, that-of the petit peuple of 
workers and lower middle classes, moving in the gloom outside 
with expressionless faces. As always, there is no comment. 

Proust, in fact, was.intensely aware of the class structure of society. 
It was not the class conflict, however, but the war and the spirit that 
had come in with it that was the source of his deepest pessimism, and 
the central point in his diagnosis of social degeneration. It seemed 
to him that the war, as he wrote to his friend, the painter Jacques- 
Emile Blanche, had inaugurated a ‘crise d’dme’, which was to be 
the end, not only of the France, but of the Europe of his youth. It 
is difficult not to feel that Charlus, although he represents the ulti- 
mate degeneration of the aristocracy, is speaking for Proust himself 
when, as scion of a cosmopolitan aristocracy, he makes his futile 
demonstrations against the vulgarities of triumphant nationalism. 
We must not, however, identify the writer with the ill-concealed 
philo-Germanism of Charlus — another significant and prophetic 
stroke. Proust’s patriotic spirit is undeniable. It appears in the 
affectionate portrait of Saint-Loup, modelled on his friend Bertrand 
de Fénélon, killed at the front in 1915, whose picture Proust, even 
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in his latest mood, could not bring himself seriously to blacken. He 
made a half-hearted attempt to do so, but the story of the Croix de 
guerre, lost by Saint-Loup, and found by Matcel in Jupien’s un- 
savoury establishment for gentlemen, is perhaps the only episode in 
the whole of Proust which does not ring quite true. 

It is not easy to quote Proust except at immoderate length, but 
one passage, in its touching simplicity, calls for citation here. ‘Or, 
on avait vu cette chose si belle,‘qui fut si fréquente 4 cette époque-la 
dans tout le pays et qui témoignerait, s’il y avait un historien pour 
en perpétuer le souvenir, de la grandeur de la France, de sa grandeur 
d’ame, de sa grandeur selon Saint-André-des-Champs, et que ne 
révélérent pas moins tant de civils survivant a l’arriére que les soldats 
tombés a la Marne. Un neveu de Frangoise avait été tué a Berry- 
au-Bac qui était aussi le neveu de ces cousins millionnaires de Fran- 
goise, anciens cafetiers retirés depuis longtemps aprés fortune faite. 
Il avait été tué lui, tout petit cafetier sans fortune qui, a la mobilisa- 
tion, 4gé de vingt-cing ans, avait laissé sa jeune femme seule pour 
tenir le petit bar qu’il croyait regagner quelques mois aprés. II avait 
été tué. Et alors on avait vu ceci. Les cousins millionnaires de Fran- 
goise, et qui n’étaient rien a la jeune femme, veuve de leur neveu, 
avaient quitté la campagne ou ils étaient retirés depuis dix ans et 
s’étaient remis cafetiers, sans vouloir toucher un sou; tous les matins 
a six heures, la femme millionnaire, une vraie dame, était habillée 
ainsi que «sa demoiselle », prétes a aider leur niéce et cousine par 
alliance. Et depuis plus de trois ans, elles ringaient ainsi des yerres 
et servaient des consommations depuis le matin jusqu’a neuf heures 


et demi du soir, sans un jour de repos. Dans ce livre, ot il n’y a pas. 


un seul fait qui ne soit fictif, ot il n’y a pas un seul personnage 
« a clef », o¥ tout a été inventé par moi selon les besoins de ma 
démonstration, je dois dire, 4 la louange de mon pays, que seuls les 
parents millionnaires de Frangoise ayant quitté leur retraite pour 
aider leur niéce sans appui, que seuls ceux-la sont des gens reéels, 
qui existent. Et persuadé que leur modestie ne s’en offensera 
pas, pour la raison qu’ils ne liront jamais ce livre, c’est avec un 
enfantin plaisir et une profonde émotion que, ne’ pouvant citer 
les noms de tant d’autres qui durent agir de méme et par qui la 
France a survécu, je transcris ici leur nom véritable: ils s’appellent, 
d’un nom si frangais, d’ailleurs, Lariviére.’ 

One would have expected his patriotism to have called Proust to 
rejoice in victory, but the great military and political events of 1918 
and 1919 are passed over in silence by his book. Was this also a 
verdict on a victory which seemed to him to bring few laurels with it, 
and those soon faded? Proust was no nationalist, but he foresaw 
little good from the Peace settlement. ‘Ah!’ he wrote to an American 
friend in 1920, ‘notre Paix; je sais bien que ce n’est pas de votre faute 
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sion l’a sabotée . . . mais quelle souffrance en pensant 4 mon pays.’ 

During and after the war his pessimism became truly fundamental, 
and to express it he made use of a theme which had perhaps not 
originally been intended to fulfil this purpose. Personal interest, 
ahd the passion for psychological analysis, were probably the initial 
motives for the-introduction as a leading theme of the homosexual 
illusion, but it now came to take on the larger significance of a sym- 
bol, and to provide the most poignant expression of his pessimism. 
It would be a profound mistake, we believe, to class Proust — at 
least as he is revealed in A la recherche du Temps perdu—with the 
immoralists. Of course, he never advocates or condemns. He 
describes, analyses, satirizes, and the picture that emerges is all the 
more devastating. It is important to note that as the novel proceeds 
the treatment of this subject radically changes. The inhabitants of 
Sodom and Gomorrah, when they first appear, are lonely isolés, 
wanderers in a foreign land, specimens for the sociologist or the 
psychologist. Gradually, however, Proust comes to see them, not 
as individual eccentrics, as Charlus, Mlle Vinteuil’s friend, or 
the actress Léa had seemed, when first the revelation had burst upon 
him, but as a growing and conquering army. It slowly dawns upon 
the reader that Proust does not mean him to continue to think of 
them as what they had at first seemed, unhappy alien types. They are 
everywhere. Sodom and Gomorrah are no longer foreign lands, but 
Paris, France, Western civilization. 

Proust’s subject in the end becomes something more universal 
and profound in significance than the transformation and degenera- 
tion of French social classes he had originally planned to describe. 
So long as Marcel’s relations with Albertine are the dominant sub- 
ject the symbol remains tied to its individual representation and 
therefore limited in its scope. But with Albertine fled, and his love 
for her, after jealousies and agonies that long outlive their object 
and victim, finally dead, a note of sweetness and normality, which 
in spite of everything she had carried with her, comes to an end. All 
that he had loved is now lost. The satire becomes fiercer, with fewer 
idyllic interludes. To the accompaniment of the bombardment of 
Paris the macabre comedy of Charlus-in-chains is enacted. Horror 
and madness take charge of the plot. What had earlier seemed mere 
incidental vices have becomne the characters themselves, stripped 
naked. and tied down for merciless dissection. We are presented, 
in the closing episodes, no longer with men and women, but with de- 
humanized puppets. The last great reception of the Guermantes is 
hell on earth. Figures bearing the names we are familiar with per- 
form a grotesque dance of death in life, stiffly repeating their 
customary gestures as though at the command of an infernal puppet- 
master. All are in varying stages of mental and physical decay. It is 
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no accident that his mother and grandmother, Saint-Loup and 
Albertine, whom, when all is said, he had loved, are spared from 
sharing this ultimate degradation at the hands of time by the kinder 
hand of death. 

Proust, it has been said, set out to be the Saint- Simon of the Third 
Republic. He succeeds in being something more. He assumes at 
the end the mantle of an Old Testament prophet, an Isaiah or a 
Jeremiah without the consolation of religion, with no Messianic 
hope. The only faith left to him, the one thing standing like a rock 
above the destroying waters of time, is artistic creation. Bergotie, 
Elstir, Vinteuil, apparently insignificant, petty men in their life- 
times, find their true lives in the immortal forms of art they have 
created. That he must abandon the unreal world he has lived in and 
join these in the real world of poetry, painting and music, this is the 
lesson that the Marcel of the book learns at last. So perhaps Proust’s 
gospel is in the end one of salvation, but it is salvation for the few: 
the rest must live out their lives in the Cities of the Plain, waiting for 
the fire that will destroy but not purify. Where are Combray, 
Madame de Sevigné, the Berry of George Sand, his grandmother in 
the garden, Swann at the Jockey Club, Gilberte in the Champs 
Elysées, the jeunes filles en fleur? They belong to a France we knew 
in our youth and shall know no more. 

In 1922 Proust’s pessimism may have seemed the expression of an 
individual eccentric. Less than a generation later the Cities of the 
Plain were burning all over Europe. History, which sits in judgment 
on the works of man, and condemns some to oblivion, has vindi- 
cated the pessimism of Proust, though not, perhaps, his despair.. 
That something was rotten in the state not only of France but of the 
Western world, that the society he knew was fast decaying and would 
soon be dead, he saw with agonizing clarity. What he did not see, 
or, at least, seldom if ever said, was that all was not dross, that there 
were elements in Western civilization that would stand the fire, that 
France itself was capable of rebirth. What absolute pessimism failed 
to allow for was the toughness of a society and a way of life that had 
been a thousand years in the making. In the Guermantes and 

Verdurins and Blochs, and all their hangers-on, the stink of decay is 
strong, and we can believe that Proust was a true prophet in foresee- 
ing their destruction. But Combray can be rediscovered in every 
corner of France. The magnanimous ardour of Saint-Loup, the 
loving irresponsibility of Albertine, the artistic integrity of Elstir, 
the analytic intelligence and intense sensibility of Marcel himself, 
above all the grace and devotion of his grandmother, embodiment 
of all the classic virtues — these are not dead, nor will easily die. 
Through them Proust escapes the limitations of his historical pessi- 
mism and enters into a broader inheritance. 
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SOME FORERUNNERS OF THE DECEMBRISTS 


D. M. LANG 


The Government is deaf, blind and insensitive . . . If posterity 
believes my words, what will it say about our century? 
PRINCE M. i. SHCHERBATOV (1733-90) 


1 


CATHERINE THE GREAT’S version of her own reign as the Golden Age 
of Russian enlightenment and tolerance continues to be widely 
accepted. The Empress was, of course, an excellent propagandist. 
She enjoyed the considerable advantage of being able to correspond 
in French, the established medium of international contact, with 
such skilled publicists as Voltaire and Baron Grimm, with the result 
that her name is constantly linked with theirs and with that of Denis 
Diderot, who visited her in St Petersburg. Thus Western Europe 
came to entertain a most favourable idea of her ‘progressive’ 
outlook. ; 

There is nevertheless another side to the picture. The fate of those 
eighteenth-century Russian writers who presumed to criticise the 
existing order of ‘benevolent despotism’ was not a happy one. 
Nothing, officially speaking, could be published in Russia without 
the concurrence of the Censorship — that semi-illiterate Censorship 
which once forbade a conventional poetic reference to Cupid, that 
artful Deity, on the grounds that Gods must not be mentioned in a 
disrespectful spirit. Even if the Censorship raised no preliminary 
objection to his writings, an author was liable after publication to be 
haled before the chief of the so-called Secret Expedition, Stepan 
Sheshkovsky, whose usual opening gambit was to strike the victim’s 
jaw with his stick so that the teeth flew out. Catherine’s more 
cautious critics accordingly left their works unpublished, and certain 
of them have only recently come to light, In any case, most Russian 
political writings of the eighteenth century are in the crabbed and 
difficult prose of the period and have never gained anything like the 
international fame of the Empress’s own works. By the end of her 
reign, however, there existed in Russia a number of intelligent and 
critical writers on social and political themes, who suffered in many 
cases from those same methods of Governmental suppression which 
were to become increasingly familiar in later decades. 

It would be misleading to suppose that Russian literature had 
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remained closed to Western liberal ideas until Catherine’s accession 
in 1762 opened the floodgates of ‘enlightenment’. From this point 
of view, her reign was to a great extent a continuation of the pro- 
cesses of assimilation begun under Peter the Great. The works of 
John Locke circulated in manuscript well before 1750, and Prince 
Kantemir, who died in 1744, was personally acquainted with 
Montesquieu and translated his trenchant Lettres Persanes into 
Russian. Alexander Sumarokov (1718-77), who completed many of 
his best tragedies before Catherine’s accession, owed a great deal to 
the ‘philosophic’ dramas of Voltaire and was not afraid to imitate 
him in attacking ‘Fanaticism’ and ‘Tyranny’. It would be excessive 
to claim that these were symptoms of a widespread mental unrest. 
But one feels that Catherine took undue credit for the spreading of 
Western ideas in Russia and that too little attention is paid to the 
pioneer work done under her predecessors. 

Catherine’s early ‘radicalism’ has also been somewhat exaggerated 
by certain of her historians. The convocation of deputies at Moscow 
in 1767 and the publication of the Empress’s celebrated Nakaz or 
Instruction to guide them in framing a new code of laws raised high 
hopes of a new and more liberal era. But the deputies eventually 
departed without completing their main task. The Nakaz itself was 
later shelved. As Kizevetter, a prominent authority on the period, 
has remarked when discussing the episode: ‘It is simply the attempt 
to adorn with the flowers of fashionable ideology 4 régime based on 
the real conditions of Russian life.” Unfortunately, these ideological 
blossoms concealed a sharp thorn, as those of her subjects who were 
over hasty in taking advantage of the apparent liberal-mindedness of 
the ‘Russian Minerva’ were shortly to discover. 

The years immediately following the publication of the Nakaz 
were marked by the appearance of Novikov’s satirical journals: The 
Drone (1769), The Painter (1772-3) and The Purse (1774). Nikolai 
Ivanovich Novikov (1744-1818) was one of the most talented and 
public-spirited men of his age and it is to be regretted that his work 
has never been widely known outside Russia. At the time of the 
Commission for the new code of laws, he worked as a secretary in 
the Assembly and acquired a knowledge of the state of Russia which 
he put to good use in The Drone. While this, like other Russian 
periodicals of the time, was an imitation of Addison and Steele’s 
celebrated Spectator, Novikov soon became involved in topical com- 
ment and social criticism which brought him a sharp rap on the 
knuckles from the editor of a rival St Petersburg journal, All Sorts, 
who was none other than the Empress Catherine herself. 

To give some idea of the tone of Novikov’s journalistic writing, 
the following extract, taken from the Drone, of an imaginary squire’s 
orders to his bailiff on the steps to be taken to deal with a poverty 
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and famine stricken village on his estate may serve as an example of 
his mood of indignation at the abuses of serfdom: 


To our man, Simon Grigoriev. 

You are to proceed to our village of X and on arrival to carry 

out these measures: 
(1) Your journey from here to our estate and back to be at the 
expense of our village elder, Andrew Lazarev. 
(2) On arrival, you are to flog the village elder with the utmost 
severity before all the peasants for supervising the peasants 
badly and letting the quit-rent fall into arrears; and then to 
deprive him of the eldership; and furthermore to exact from 
him a fine of one hundred roubles. 
(3) Discover most exactly how and for what bribes the elder 
deceived us with his false report? First of all, have him flogged 
and then begin the investigation of the matter entrusted to 
you.... 
(8) Settle the division of land between the peasants as you think 
fit; but tell them that there will be no reduction in their quit-rent 
and that without any false excuses they must pay up promptly; 
flog any defaulters pitilessly in the presence of all the peasants. . . . 
(16) After carrying out everything prescribed above, you are to 
return here; and order the elder most strictly to keep a vigilant 
watch on the collection of the quit-rent money. - 


The moral of all this was clear enough. There ‘are indications that 
those at whom it was aimed did not fail to see what Novikov was 
driving at. The Drone had to cease publication after a few months. 

In 1772, however, Novikov undeterred launched a new periodical, 
The Painter. This was, if anything, more outspoken than The Drone. 
A series of articles on serfdom and other social problems was fol- 
lowed by a number of letters, supposedly addressed to a young 
country bumpkin, Faliley, by his family, a collection of clownish 
provincial squires resembling the Prostakovs and Skotinin. (i.e. 
Pigsbody) of Denis Fonvizin’s famous comedy The Minor (1782). 
Here is an extract from one of these letters to Faliley, protesting 
against Novikov’s exposure of the wretched state of the peasantry: 


Who is this Painter fellow who has turned up where you are? 
Some German, I suppose, since no Orthodox Russian would 
have written all this. He says the landlords torment the peasants 
and calls them tyrants . . . He presumes to say the peasants are 
poor! What a shame! I suppose he wants them to get rich and 
us, the gentry, to grow poor? Our Lord never ordained that: 
someone has to be rich, either squire or peasant. Not every 
monk can be an abbot. And in the Scriptures it is written: Bear 
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one another’s burdens and thus you will fulfil the law of Christ. 
They work for us and we flog them if they start idling, and so 
we are all square — I know how to deal with the boors!... If] 
was a great lord, I’d send him (i.e. the Painter) off to Siberia. 


Apart from the peasant question, Novikov pilloried such social 
pests as venal judges, fops and extortioners. His satire aroused a 
good deal of comment and enough opposition to oblige him eventually 
to abandon this form of satirical journalism altogether. At the same 
time, The Painter was a great success from the publishing point of 
‘ view and was frequently reprinted until well into the nineteenth 
century. 

The extracts given above are certainly strongly worded by Russian 
standards, and it is perhaps surprising that they were allowed to 
appear without direct interference from the Censorship. Of course, 
Novikov carefully refrained from touching on really fundamental 
political matters. He did not, for example, advocate the wholesale 
abolition of serfdom, except by implication, and never suggested 
any modification of the structure of Russian autocracy. This led the 
later Radical critic Nicholas Dobrolyubov (1836-61) to reproach him 
for having attacked merely superficial abuses without taking into 
account the chronic weaknesses of the Russian administrative 
system. Novikov had condemned the corruption of the civil service. 
What is the use, asked Dobrolyubov, in an article in the review The 
Contemporary, of expecting an underpaid functionary to refuse 
bribes if he cannot otherwise support himself and his family? You 
might as well reproach. a poor man for being ill-lodged and under- 
nourished. 

Another weakness of Novikov’s satirical technique was, in 
Dobrolyubov’s opinion, that he took good care to represent the 
type of people whom he attacked as enemies of the state ‘and, in 
‘ particular, of the reforms introduced by the Empress. The brutal 
parents of Faliley in The Painter are for ever deploring that the 
present times are not so propitious for bullying their neighbours, 
flogging their serfs and defrauding the Government as the good old 
days of Catherine’s less efficient predecessors. The satirist in this 
way could hope to justify his occasional audacity by pleading that 
he merely meant to imply praise of the progressive measures taken 
by. the Empress. While Novikov’s strictures may have failed to 
touch the roots of Russia’s troubles — ignorance, backwardness, 
feudalism, despotism — the satirical journals of 1769-74 nevertheless 
did a great service in awakening public opinion and may be recog- 
nised as forerunners of such influential organs of Russian nineteenth- 
century radicalism as Herzen’s Bell and the Contemporary of 
Dobrolyubov and Chernishevsky. 





D. M. LANG 627 


While the satirical journals were largely compounded of shrewd 
Russian wit with an element of Addisonian urbanity, there were a — 
number of writers in Russia who went to the French philosophes for 
political guidance, as well as to British authorities like Blackstone 
and Adam Smith. The Empress herself, by her friendship with 
Voltaire, Grimm and Diderot and enthusiasm for such works as 
Blackstone’s Commentaries and Montesquieu’s De I’Esprit des Lois 
helped to encourage this trend. Admittedly there was nothing 
revolutionary about Blackstone, but when S. I. Desnitsky of Moscow 
University translated the Commentaries into Russian at the Empress’s 
command (1780-2), it was easy for the reading public to compare the 
tule of law which the English jurist appeared to take as a matter of 
course with the arbitrariness and unreliability of Russian justice. 
Desnitsky himself was a graduate of Glasgow University, where he 
had studied under Adam Smith. On his return to Russia he sub- 
mitted to the Empress at the time of the convocation of Deputies a 
memorandum entitled /dea for the Institution of Legislative, Judiciary 
and Executive Powers in the Russian Empire, inspired by Montes- 
quieu’s theory of the division of powers. This project failed to arouse 
any enthusiasm in official quarters. 

During the middle period of Catherine’s reign, official distrust of 
the more extreme forms of Western ‘enlightenment’ increased 
noticeably. When her own position had been precarious and opposi- 
tion to her usurped authority strong, the weapons of Voltairean 
publicism had been useful additions to her political armoury. But 
when the conclusion of the Turkish War (Treaty of Kutchuk- 
Kainarji, 1774) and the execution of the Cossack pretender Emelian 
Pugachev in 1775 had consolidated her power, she began to find the 
strictures of French writers such as Rousseau and the Abbé Raynal 
and their Russian disciples against ‘despots’ and ‘tyrants’ a positive 
embarrassment, now that they could not be explained away as 
attacks on her die-hard opponents. -After 1775, most of these 
opponents had been either liquidated or reconciled to the existing 
order. Attacks on administrative abuses could no longer be inter- 
preted as being directed against the Empress’s enemies and not her 
government. 

In any case, the French philosophes were not by any means 
unanimous in their eulogies of ‘philosophy on the throne’, as she 
liked to be called. Raynal’s Histoire Philosophique et Politique des 
deux Indes (1770, 3rd. enlarged ed. 1780) contained a violent diatribe 
against the very foundations of Russian absolutism and particularly 
the horrors of serfdom, which he painted in the most lurid colours. 
On hearing of this, she wrote to Grimm: ‘As for the apostle Raynal, 
I spare you the boredom of scanning him, since he is not worth the 
trouble.’ She was later heard to say that of all the ‘learned French 
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_ Gentlemen’ whom she had welcomed at St Petersburg or corre- 
sponded with, Voltaire was the only one who had not bored her. 

The outbreak of the French Revolution further increased her dis- 
like of what she called the ‘half-baked sages (in Russian — polu- 
mudretsy) of this age’. The Russian Minister in Paris, Simolin, sent 
alarming accounts of the effect of philosophic free-thinking on the 
course of events. These reports were confirmed by the French 
émigrés constantly arriving at St Petersburg. The Jesuits, who had 
found asylum in Russia after their expulsion from France in 1762, 
lost no opportunity of emphasising the dangers of the sinister Jaco- 
binical activities which they alleged, quite unwarrantedly, that the 
Russian Freemasons and rationalists were carrying on. Catherine’s 
distrust of Western social and political thought turned to positive 
hostility. As Masson noted in his Mémoires Secrets sur la Russie, 
the Empress, like so many other crowned philosophers, only liked 
the liberal sciences in so far as they appeared adapted to propagate 
her own glory. So long as she could set the pace and maintain a sort 
of personal monopoly in the importation of Western ideas, all was 
well. But if anyone attempted to draw independent conclusion from 
them, or, worse still, to advocate putting them into practice, he was 
certain sooner or later to incur the Imperial displeasure. As the 
French Revolution continued, displeasure turned to repression. The 
British Minister at St Petersburg, Charles Whitworth, summed up 
the position very well when he reported in September, 1790 to the 
Duke of Leeds, then Foreign Secretary: ‘So accustomed has this 
Sovereign been to the stile of Servility and Adulation that she can 
but ill brook the Language of Truth and Sincerity altho’ it evidently 
conduces to Her own Happiness and to that of Her Country.’ 

One of the principal victims of this reaction was Novikov. Since 
the satirical journals had ceased publication in 1774, he had devoted 
himself more and more to practical philanthropy, Freemasonry, the 
publishing of original Russian books and translations and to edu- 
cative. activities of all kinds. In 1792 he was arrested and after a 
parody of a trial sentenced on the vaguest and most undemonstrable 
charges to fifteen years’ confinement in the Schliisselburg Fortress. 
He was pardoned by Paul I immediately on his accession in 1796, 
which was only just, considering that Novikov’s acquaintanceship 
with him when Crown Prince had probably been one of the reasons 
for his arrest. (Catherine’s almost pathological dislike of her son 
and his friends was notorious.) Ngvikov’s health was permanently 
undermined by the rigours of his confinement and he emerged from 
_ Captivity a broken man. Although he lingered on until 1818 he was 
never able to resume his former activities. In this way Catherine 
revenged herself on one of her most sincere and well-intentioned 
critics. 
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As an illustration of the prevailing attitude, it may be recalled that 
even the eminent Court Poet Gabriel Romanovich Derzhavin (1743- 
1816) was not exempt from suspicion. In the early days of the 
French Revolution, he submitted to the Empress a selection of his 
compositions which included a paraphrase of the 82nd Psalm. Soon 
afterwards he was horrified to hear that the Secret Expedition had 
been instructed to interrogate him on his motive in writing this sub- 
versive poem. The passage mainly objected to contained such lines 
as these: 


O Kings! I imagined you to be powerful Gods; no one is 
judge over you. But you, like me, have passions and are mortal, 
just as I. And you will fall like the withered leaf from the tree 
and die just as the last of your slaves will die! Arise, O God, 
God of the Just, and hear their prayer: Come, O Judge, chas- 
tise the evil and be the one and-only King of the earth! 


With some difficulty, Derzhavin succeeded in convincing the 
authorities that the offending Psalm, which he had paraphrased in 
1787, before Jacobins had even been heard of, was not an original 
composition of his, but was by a King David, who was quite reliable 
in his political views. 

In these circumstances, the acute political satirist and historian, 
Prince M. M. Shcherbatov, from one of whose works the epigraph 
to this essay is taken, took care that his trenchant writings on the 
contemporary state of Russia should never appear in print during his 
lifetime. Shcherbatov’s position under Catherine was something 
like that of the Duc de Saint-Simon under Louis XIV and the 
Regency. He entertained an unbounded contempt for the set of 
upstart oligarchs and favourites whose rule was marked by the 
disintegration of traditional standards of public and private morality. 
The importation of foreign luxuries and manners had, in his view, 
brought about most of the prevailing abuses. In a memorandum 
written in 1787 and entitled The Condition of Russia with regard to 
Bread and Money, Shcherbatov vigorously condemned the govern- 
ment’s indifference to the widespread famine conditions and its 
failure to alleviate the people’s plight. Another work, On the Degra- 
dation of Morals in Russia, first published in 1858, gives a lurid 
picture of the depravity of Catherine’s court and the decay of 
standards of decency and honesty in her administration. But, like 
Saint Simon, Shcherbatov was far from advocating reform on 
liberal lines and insisted that Russia’s salvation could come only 
from a return to the. benevolent rule of a patriarchal aristocracy. 

A less circumspect critic of Catherine the Great was an obscure 
but prolific pamphleteer named Theodore Krechetov, who was 
arrested in 1793 by the agents of Sheshkovsky, the Empress’s secret 
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inquisitor. He confessed under interrogation to having been carried, 
away by enthusiasm for the ideas of Blackstone and of Diderot’s 
Encyclopédie, and to having advocated the setting up of representative 
bodies in order to limit the absolute authority of the Russian auto- 
crat. Tactlessly enough, he cited as a precedent the constitutional 
demands presented to the Empress Anna Ivanovna in 1730. Kreche- 
tov had also written an article in which he made some disparaging 
remarks about the hereditary aristocracy: 


That man should be deemed most honourable who is honour- 
able to the public advantage, and not he who merely vaunts his 
birth as a means to acquire consideration . . . What advantage 
does the state derive from one who can reckon his ancestry 
back five hundred years, never did anything for the common 
good, and mefely retains the privileges which his Grandfather 
held? Another man may be a hundred times worthier — but 
then his Grandfather was no aristocrat, and his efforts are in 
vain. 


The investigators reported that Krechetov’s writings were ‘full of 
thoughts about liberty’ and might ‘cause a breach of the peace’. 
He was therefore incarcerated in the Schliisselburg Fortress until 
the accession of Alexander I in 1801. 


2 


In 1790, at this most unpropitious moment, an official of the St 
Petersburg Customs named Alexander Radishchev printed on his 
private press a work of his own composition entitled Journey from 
St. Petersburg to Moscow. Init, he attacked in emphatic terms the 
whole system of Russian autocracy, the corruption of the civil and 
military administration, the selfishness and incompetence of the 
nobiJity, the superstitious ignorance of the priesthood and above all, 
the iniquitous system of serfdom, the ‘bestial custom of enslaving 
one’s fellow-men’, which he likened to a hundred headed monster 
devouring Russia. Only about fifty copies of this work were put on 
sale, but the sensation which it caused soon attracted the personal 
attention of the Empress Catherine. She read it with indignation 
and covered the margins of her copy with angry refutations of 
Radishchev’s arguments. 

Radishchev was promptly arrested. He pleaded in reply to Shesh- 
kovsky’s threats that he had merely tried to imitate Sterne’s Senti- 
mental Journey and had been led astray by enthusiasm for the 
oratorical attacks on slavery in Raynal’s Histoire des deux Indes. 
Comparison of the Journey from St. Petersburg to Moscow with these 
two works shows that Radishchev had in fact borrowed a good deal 





D. M. LANG 631 


from both of them, but this excuse did not mollify his accusers. 
When he further pleaded that his book, which was issued in a very 
small edition, was written in a literary style unlikely to be intelligible 
to the common people and was simply intended to convince the 
authorities of the pressing need for reform, Catherine noted that he 
was a ‘rebel worse than Pugachev’. There existed no law to cover 
the publication of what was regarded as a seditious libel against the 
government. Radishchev was therefore condemned on several com- 
pletely fictitious charges, based on clauses of the Military and Naval 
Codes involving such offences as attempts to harm the sovereign’s 
health and mutinously attacking military installations. The Senate 
and High Criminal Court pronounced the death sentence.. Radish- 
chev was reprieved by the Empress, who commuted his punish- 
ment to ten years’ exile at Ilimsk, a remote settlement in Central 
Siberia. : 
Radishchev may be considered as one of the first of the ‘repentant 
aristocrats’ who feature so prominently in Russian social thought. 
He belonged to a family of provincial gentry who owned a large 
number of serfs, and studied for five years under the personal 
patronage of the Empress Catherine at Leipzig University, where he 
read, as he records himself, the works of Helvétius, the French pre- 
cursor of the Utilitarian school, and Mably, the Utopian Socialist, 
as well as Rousseau’s Contrat Social. On his return to Russia, he 
translated Mably’s work on Greek History into Russian (St Peters- 
burg, 1773), rendering in one place the word despotisme as samoder- 
zhavstvo or autocracy, and adding his own definition of the word: 


Autocracy is the condition most repugnant to human nature. 
We cannot give anyone unlimited power over ourselves, and 
even the law, the expression of the general will, has no other 
right to punish criminals than that of self-preservation. If we 
live under the authority of the laws, it is not because we are 
irrevocably bound to do so, but because it is to our advantage. 
If we resign to the law some part of our rights and natural 
powers, we do this in order that the part which we renounce 
may be turned to our own good; in this we conclude a tacit 
contract with society. If it is broken, we are released from our 
obligations. Injustice on the part of the ruler gives to the 
nation as his judge a right over him which is just as great, and 
even greater than that which the law gives the ruler over 
criminals. The ruler is the first citizen of the national society. 


It is this idea of an implicit social contract which Radishchev uses 
in the Journey to demonstrate the fundamental iniquity of serfdom. 
The peasants did not enter into society, he argues, in order to suffer 
exploitation by a clique of ruthless landowners. By their inhumanity, 
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the squirearchy have broken the social contract and thus released 
their serfs from all duty of obedience: 


If only the slaves, weighed down by their heavy bonds, in- 
flamed by despair, were to break our heads with the iron which 
hinders their freedom, the heads of their cruel masters, and 
crimsoned the fields with our blood! What would the state lose 
by that? Soon from their midst would arise great men to replace 
the slain generation; but they would think differently of them- 
selves and be without the power of oppression. This is no fancy; 

. my gaze pierces the thick curtain of time which hides the future 
from our eyes; I see through a whole century. 


But Radishchev looked on revolution as only a last desperate 
resort, a sword of Damocles hanging over the landowners and ready 
to fall if they failed to respond to his warnings and improve the lot 
of the peasantry. He proposed in the Journey from St. Petersburg to 
Moscow that a scheme for doing away with serfdom be set on foot 
immediately, beginning with the abolition of domestic slavery and 
extending gradually to all categories of serfs. (The Empress wrote in 
the margin: ‘He is trying to persuade the proprietors to free the 
peasants: no one will listen!) Unless some such measure was 
adopted, Radishchev predicted the most terrible disasters for Russia: 


The bell tolls . . . We shall see around us sword and poison. 
Death and flames will be our reward for our cruelty and 
inhumanity. 


The Journey from St. Petersburg to Moscow is one of the most 
remarkable works of Russian literature, but it will be mainly re- 
membered as the first serious and profound manifestation of the 
Russian social conscience. ‘I looked around me’, said Radishchev 
in the Dedication, ‘and my soul was afflicted with the sufferings of 
mankind . . . I felt that every man may contribute to the welfare of 
his fellows.’ With these words, as Nicholas Berdyaev has justly said, 
the Russian Intelligentsia was born. 


3 


Another outstanding figure in Russian liberal thought of this 
period was Ivan Petrovich Pnin (1773-1805), an illegitimate son of 
Prince Repnin. He was a personal friend of Radishchev, whom he 
knew at St Petersburg after Alexander I had summoned the latter 
to take part in the work of the Commission for the Drafting of Laws. 
Radishchev committed suicide in 1802, and Pnin wrote a poem on 
his death which expressed the sincere affection and romper which he 
felt for him. 
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Pnin’s- first serious literary venture was the editing of a periodical 
called The St. Petersburg Journal, which appeared in 1798 during the 
darkest days of the reign of the mad Tsar Paul I. Jn it Pnin published 
translations of extracts from Montesquieu’s De I’Esprit des Lois, 
Baron Holbach’s celebrated Systéme de la Nature and Morale 
Universelle and Volney’s Les Ruines. To reprint extracts from 
Montesquieu may have been safe enough, but it required a certain 
audacity to reproduce passages from the work of a professed 
atheist like Holbach or a Girondin like Volney at a time when the 
Emperor Paul’s xenophobic and anti-revolutionary mania had 
reached its height. Pnin therefore prudently refrained from stating 
the sources of his material, and also resorted from time to time to 
the familiar device of disguising his topical allusions in the guise of 
oriental parables. ‘Do you think’, a vizier asks a caliph, ‘that 
educated people will obey you better?’ ‘Yes’, answers the liberal- 
minded caliph, ‘because my people will then be better able to appre- 
ciate the justice of my laws.’ ‘But the sages’, continued the vizier, 
‘will want to interfere with the state administration.’ ‘All the 
better’, said the caliph, ‘they ought to say freely whatever they think. 
If they did not speak freely, then their precepts would be incomplete. 
Other people will always be ready to refute their errors.’ Pnin was 
an ardent advocate of free speech and improved standards of educa- 
tion. He even suggested in an article in the St. Petersburg Journal 
that women should enjoy the same academic opportunities as men. 

Pnin’s principal work, the Essay on Education as applied to Russia 
(1804), bears the motto: ‘Happy are those monarchs and those lands 
where the citizen, possessing liberty of thought, may fearlessly com- 
municate truths which involve the good of society.” The Essay is 
largely inspired by Jeremy Bentham’s Traités de Législation Civile 
et Pénale (Paris, 1802, in Dumont’s French edition) and expounds a 
form of social Utilitarianism. The aim of government, says Pnin, 
should be ‘the greatest happiness of the greatest number of persons’. 
The key to political progress is education. There is a great difference 
between.a brutish mob of ignorant slaves, tyrannised over by a 
despotic autocrat, and an organic body politic governed by a liberal- 
minded monarch. When each member of society recognises and 
fulfils his social obligations, and the Government, refraining from 
overstepping the boundary of its own legitimate power, respects the 
tights of the individual — then education has attained its aim. From 
such axioms as these, Pnin passed on to consider the immediate steps 
to be taken in order to regenerate Russian society. Naturally enough, 
he immediately concluded that serfdom was incompatible with social 
justice, as Radishchev had done before him. He pointed out that not 
only was slavery a crime against the serfs themselves, but that it 
tuled out any sense of civic responsibility among a vast section of the 
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community and might at any moment plunge the country into chaos 
and utter ruin. He recommended that the Government should 
guarantee the inviolability of personal property and security and 
proceed to the formal abolition of serfdom. 

The first edition of the Essay appeared with the approval and 
encouragement of the Emperor Paul’s successor, Alexander I, whose 
accession was greeted with enthusiasm by all those whom Paul’s 
reign had depressed .and exasperated. The book sold so 
rapidly, however, and attracted so much public interest that the 
Censorship promptly took fright, prohibited a reprint, and seized 
and destroyed all available copies of the original edition. It.con- 
tained, said the Censorship, ‘an eloquent description of the sufferings 
of the peasant serfs, combined with a demand for the abolition of 
serfdom’. Such a work could not be tolerated. 

Pnin promptly published what he alleged to be a translation of an 
ancient Manchurian manuscript entitled The Author and the Censor: 


Author: I have, Sir, a composition which I wish to publish. 
Censor: Jt must first be examined. What is its title? 
Author: Truth, Sir. 

Censor: Truth? Oh, we must examine and most carefully 
examine it. 

Author: It seems to me that you are taking a lot of superfluous 
trouble. Examine the Truth? What does that mean? I tell you 
that it does not belong to me and has been in existence for 
several thousand years . . . Mortals, love one another, do not 
injure one another, be just one to another . . . that is the content 
of my composition, 

Censor: Do not take anything ¢ one from another! Be jae one 
to another! Sir, your composition must definitely be examined 
Show it to me at once. .. . Not every Truth may be printed. .. 


In spite of the light-hearted irony ofthis dialogue, Pnin was 
deeply injured by the suppression of his book. It accelerated the 
course of the consumptive ailment from which he suffered, and ina 
few weeks he was dead. 

Certain of the reforms demanded by Pnin and Radishchev were 
carried out under Alexander I and his great minister Speransky, but 
the serfs were not freed until 1861. Meanwhile the Decembrists 
perished in a gallant but hopeless attempt to precipitate the changes 
in the Russian political system which they felt to be indispensable and 
overdue. But the investigation of the problem of social justice, which 
remained the absorbing preoccupation of Russian thinkers through- 
out the nineteenth century, had already been begun in the writings 
of men who believed, more sincerely than Catherine, in as efficacy 
of the doctrines of the Age of Reason. 





=" CA me & 


=—<s = 


THE CAMBRIDGE JOURNAL 


BOOK REVIEWS 


SAMUEL BERNSTEIN (Ed.): A Centenary of Marxism. New York: Science and 
Society 1948. 


The Russian Revolution, whatever influence for good or ill it may have had 
in other directions, dealt a well-nigh mortal blow to critical Marxist 
scholarship, and postponed, apparently indefinitely, the day when the contri- 
butions of Marx and Engels could pass out of the realm of contemporary con- 
troversy and find their due place in the background of Western political thought. 
The claim of Marx himself to be the founder of truly scientific socialism was 
made not without justification, but the vigorous spirit of critical inquiry which 
animated such Marxist apostles as Bernstein and Kautsky has given way to a dull 
and uniform attitude of deferential respect. In an age of violence it may be 
necessary for the soldiers of revolution to close their ranks: but nothing is 
gained, and a good deal is lost, if the scholars proceed to close their minds. 

These sober reflections will save us from the errror of expecting to find any 
intimations of important original work in this collection of twelve essays which 
form the contribution of the American Marxists to the celebration of the centen- 
ary of the Communist Manifesto. Most of the essayists are not concerned to do 
more than illustrate by ample quotation’ the Marx-Engels view on particular 
questions, presumably on the principle that Marx is His own interpreter, and he 
will make it plain. The most interesting of these essays is that by Herbert Marais, 
who directs our attention to the work of Marx and Engels on the American Civil 
War and on the origins of the American Labour Movement. Paul Sweezy, in a 
discussion of the origins of socialism, offers some food for thought by laying 
especial emphasis on the importance of More and Winstanley. Bernhard Stein 
attempts to save Engels from becoming too‘deeply involved in the fate of Morgan. 
The volume also includes Christopher Hill on the English Civil War and Howard 
Selsam on ‘The Ethics of the Communist Manifesto’. The latter, posing the 
question ‘Why is increasing productivity good? Why should it be taken as an 
index of progress?’, is forced to admit that neither Marx nor Engels gives an 
answer to this problem. His complacent conclusion on the theme that ‘this is the 
first document in history to achieve any organic unity of scientific social analysis 
with ethical ideals’ is therefore surprising — or would be surprising, if we did not 
know what to expect of latter-day ‘ Marxist’ scholarship. 

H. M. PELLING 


James B. CONANT: On Understanding Science: an Historical Approach. Oxford 
University Press, 10s.6d. net. 


The object of this volume by the President of Harvard, based on lectures 
delivered at Yale University, is to show how an understanding of science can be 
imparted to the non-scientific student by the teaching of the history of science. 
The assimilation of science — which means far more than a crude popular sketch 
of ‘what science teaches us’ — is the only way to achieve the goal of a ‘unified 
coherent culture suitable for our American democracy in thisnewage of machines 
and experts’. (p.3). The rift in our civilization between the powers and potential- 
ities in the hands of the experts, and the lack of public comprehension of them, is 
the more serious because, with increasing frequency, complex scientific consider- 
ations enter into matters of public policy. If the American people is to govern 
itself intelligently, it must be scientifically educated. And education is not merely 
the remedy for ignorance, but for the bewilderment which, since the shock of 
Hiroshima, people have felt about the future course of science. Perhaps at this 
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point some will feel that Dr. Conant, quoting Emerson’s Law of Compensation, 
verges on complacency in urging us to ‘coolly face the task of making the best 
of an inevitable bargain, however hard’, by thinking of ‘the potential power of 
destruction of the atomic bomb as the price we pay for health and comfort and 
aids to learning in this scientific age’ (Preface). 

Dr. Conant, without claiming to make any contribution to the scholarship of 
the history of science, sets out to show how profitable instruction on the nature 
and development of science can be derived from a study of case histories, pre- 
ferably from the early period so that the technical knowledge of the class need not 
extend beyond the elementary. The aim would be to bring out such points as the 
influence and difficulty of experiment, the evolution of new concepts, and the 
place of science in society. Most of the picture thus drawn, with admirable 
clarity, of the discoveries of Boyle, Volta and Lavoisier will already be familiar to 
those who have attempted to understand how science has grownup. Onecan only 
applaud Dr. Conant for his wish to introduce the teaching of the history, as a 
means of explaining the Tactics and Strategy, of science; but does not the use of 
‘cases’, instead of a full course, leave too much to the arbitrary selection and 
interpretation of the teacher? Have we time enough to learn to use science only 
for our own good from a contemplation of Boyle and his air-pump, Volta and his 
electric pile? 

A. R. HALL 


W. T. Jones: Masters of Political Thought. Vol. II: Machiavelli to Bentham. 
Harrap. 12s. 6d. net. 
The Masters of Political Thought is a project to expound the history of political 
thought, for the benefit of university students, by means of substantial extracts 
from the writings of the better known political theorists interspersed with 


comment and interpretation. It aims to combine the merits of a text-book and 
a source book. This volume is the second of three, and the writers it represents 
are Machiavelli, Bodin, Hobbes, Locke, Montesquieu, Rousseau, Burke and 
Bentham. One is left to guess why Spinoza has not been included. 


Such a book is not, and does not pretend to be, a history of political ideas. 
Not only does it move from peak to peak with lityle indication of the ground 
between, but also it gives little opportunity to explore a tradition of thought 
should one make its appearance. In order, however, to make up for these 
potential shortcomings, Professor Jones introduces his selections of masters with 
a short essay designed to indicate the general nature and importance of political 
thought and the ‘defining characteristics’ of the period he covers. It isa dis- 
appointing essay, vague and scrappy. It over-emphasizes the ‘breaks’ (the 
Renaissance and the Industrial Revolution) with which he contends his period 
begins and ends, and it finds the unity of the period in its speculations about 
sovereignty and ‘the conception of the State as a natural organism’. It is a 
difficult period to deal with, but a more convincing principle of unity might have 
been discovered. 

The chief value of the book, however, must lie in the interpretation it offers of 
each of the writers represented. In general, these interpretations err on the side 
of the commonplace; they steam-roller the subtleties and make everything a trifle 
easier than it really is. When all the simple errors of Hobbes and Locke and 
Burke have been pointed out to us, one begins to wonder why anyone, should 
think of them as ‘masters’. And were the Contrat Social nothing more than it is 
here made out to be, it would certainly not have kept Kant from his afternoon 
walk. If one follows Nietzsche’s precept of interpretation — to understand an 
author better than he understood himself — one needs to be more rather than 
less subtle. But, though none of these chapters can be called a masterpiece of 
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interpretation, three of them (on Hobbes, Locke and Rousseau) are substantial 
and leave us in no doubt of Professor Jones’s views. In respect of Hobbes, no 
defects are uncovered which have not already and often been remarked upon; 
though many of them are, I think, beside the mark. His ethics are taken to be 
a simple form of Naturalism, his work is distinguished as ‘the first scientific 
social theory’, and by a tour de force the Leviathan is fully explained as though it 
came to an end at chapter thirty. And there is a sort of misapplied ingenuity in 
finding difficulty where Hobbes found none — in sovereignty by institution — 
and in seeing no difficulty where Hobbes was clearly in a quandary — in sover- 
eignty by acquisition. Locke’s theory is removed almost entirely from its 
historical context and made to appear the simplest and least ambiguous of 
contract theories. How political obligation can rest both on consent and on the 
Law of Nature, is a question which any reader of Locke is bound to ask, but it 
is one which Professor Jones does not tackle. And there is no discussion of 
Locke’s idea of trusteeship. In dealing with Rousseau, Professor Jones always 
feels safe where he can detect a ‘core of plain common sense’, but at sea when 
paradox makes its appearance. | 

The passage of time is, perhaps, making some improvement in our interpreta- 
tion of the writings of political theorists, and this book is certainly superior to the 
sort of thing that was being written fifty years ago. Nevertheless, it is disappoint- 
ing; and one would doubt the value of the enterprise if the first volume of the 


series, by Michael Foster, were not greatly superior to the second. 
MICHAEL OAKESHOTT 


S. E. MorRISON: Operations in North African Waters, October 1942-June 1943. 
Oxford University Press, 25s. net. 


Professor Morison’s book is Volume II (but the first to be published) of his 
projected ‘History of United States Naval Operations in World War II’, which 
will run to fourteen volumes in all. The work is not an official history: the 
conclusions reached are Professor Morison’s own and not the Navy Depart- 
ment’s. On the other hand, ‘the Navy Department has done everything possible 
to make his research exhaustive and to afford him first-hand impressions’ 
(Professor Morison himself took part in some of the operations) and he has 
been subject only to the usual restrictions imposed ‘by the necessity of safe- 
guarding information which might endanger national security’. 

These restrictions have had no perceptible effect upon the excellence of the 
volume as a tactical account of the operations it covers. The simultaneous 
landings at Casablanca, Oran and Algiers are admirably described, as are the 
preparations ‘which preceded them. The interconnection between the three 
landings is well maintained and the many maps, charts and illustrations are 
excellent. All the necessary sources, including the operational reports of Com- 
manding Officers and individual units and ships, have been drawn on and 
obviously well used. The same applies to the accounts of subsidiary operations 
which followed in Tunisia and against Pantellaria and other islands. 

But, while in fairness it must be admitted that Professor Morison’s aim was 
to produce only a tactical account, seen, moreover, from the point of view of the 
fighting ships rather than from the Navy Department, his book leaves the reader’s 
anticipations unsatisfied in some directions. 

To a large extent, this is the unavoidable result of the plan adopted for the 
undertaking as a whole. Separate volumes, geographically divided — one on 
North Africa, others on the Battle of the Atlantic, others on different phases of 
the Pacific war and so on — are not, perhaps, the ideal form for the analysis of 
the strategy of the war and other main features required to give coherence to 
tactical details. These matters only emerge from a continuous demonstration of 
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the interdependence of the various theatres of the war. No amount of cross. 
references between geographical volumes will provide the necessary approach: 
the accounts they give are apt to remain lifeless. 

If Professor Morison could not avoid this difficulty because of the plan 
adopted for his history as a whole, his book is nevertheless not above criticism 
in the cross-references and background he provides to overcome it. There is a 
good chapter on the Vichy diplomacy and the second front discussions which 
preceded the decision to invade North Africa, some remarks on the enemy’s 
situation and oa the position in Franco Spain, and sketches of the background of 
French politics in Vichy and North Africa after the landings. But one has the 
feeling throughout that these issues are too lightly treated as mere asides and that 
the analysis of them is not sufficiently penetrating. ‘ 

To take but one example, he subscribes to the official view that the continuation 
of diplomatic relations with Vichy up to the time of the landings was essential to 
the occupation of Algeria and Morocco with a minimum of bloodshed. Yet 
much of his own detailed account throws doubt on this view. It is clear that the 
lack of French resistance was a very material factor in the success of the landings: 
it is by no means so clear that the preceding diplomacy was the cause of that lack 
of resistance. The difficulties created for the Allies by their reluctance to reveal 
their plans to the French in advance and in calculating what the effects would be 
of the partial revelations which were made, and, above all, the fact that senior 
French commanders refused at first to co-operate, suggest that it was not. 
Co-operation with Darlan after the landings is, of course, another question. 

Space does not allow other examples to be given of this inadequate treatment 
of matters other than the tactics of the naval operations. They are frequent 
enough, however, for this to be regarded as a general defect of the book, even 
though its limited objective as a tactical account is accepted. 

F. H. HINSLEY 


SHAKESPEARE’S Hamlet: with a psychoanalytical study by Ernest Jones, M.D. 
Drawings by F. Roberts Johnson. Vision Press, 8s. 6d. net. 


This odd production has no Introductibn and no Notes. The dust-cover flap 
claims that the ‘text used is a carefully edited combination of the Quarto & Folio, 
texts, aiming at . . . the closest approximation to what Shakespeare wrote’; but 
in blurb, as in Johnson’s ‘lapidary inscriptions’, a man is ‘not upon oath’. The 
nameless editor who offers no sign of his principles of selection deserves the 
puzzled collator’s contumely, and from my samplings I find no reason to trust 
him. On p. 47 horrors (for ‘harrowes me with fear and wonder’) has been taken 
from the Bad Quarto, while sleaded pollax rejects what help the F. has to give 
with sledded Pollax. But the idea that the Good Quarto (Q2) is being adhered to 
is clearly wrong; for on p. 91, though we start with What piece of work . . . the 
speech soon goes over into the usual F. arrangement. Similar departures can be 
found on p. 124, p. 103 (To be or not to be), p: 85 (winking for Q2 working) and 
p. 106, where the Q2 version is not even kept by Dover Wilson himself. On p. 95 
the line With heraldry more dismal head to foot; [sic] is pointed as in Q6 and in 
nothing else. Without notes of explanation such a text can only be called fraudu- 
lent. It purports to be what it is not. On p. 96 it offers a line which has not only 
never appeared in any text of the play, but is plain incoherence. Opposite, Hamlet 
tells Polonius ‘you were better have a bed epitaph than’ [the Players’] ‘ill report 
while you live’. I suppose that a psychoanalyst would find this ‘bed-epitaph’ 
interesting; but to my superficial mind it is only one more piece of the remarkable 
slovenliness which, in the Jones area, gives In other (for In order), polsence (fot 
presence), outbrusts, Shakespeare without its A, the definite article without an ¢, 
and a possessive apostrophe on Hamlets misplaced. 
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Dr Jones’ psychoanalytic study is a period piece; but the day is past for 
fishing out ‘characters’ and maltreating them thus. Nor will even a donnish wig 
bash the green at the statement, ‘In the last analysis Hamlet deals himself the 
punishment of death because death represents the most absolute form of castra- 
tion.” I do not know if this study is merely a bedizened reprint of what Dr Jones 
originally wrote. It looks like that. But whether or no, it is by now fully qualified 
for the kind of plate for which Squire Western threatened to qualify Tom Jones 
as arunner. For if Shakespeare, not Hamlet, is to be the patient, one play is not 
adequate evidence; and the earlier treatments of the theme by Kyd and Marston 
would seem to upset any but an epidemiologist’s calculations. 

This book is a disturbing vision when merely read. What Mr F. Roberts 
Johnson’s pictures are about I do not know. He seems to have a complex about 
hands, and should perhaps see Dr. Jones, though not as pressingly as the editor 
or proof-reader should see an oculist. 

A. P. ROSSITER 


ALBERT MANSBRIDGE: Fellow Men, A Gallery of England 1876-1946. Dent, 15s. 
net. 


It seems a pity that this book has appeared. To the reader who knows nothing 
of Dr Mansbridge — nothing of the compelling enthusiasm which made him the 
founder of nearly all that is best in our adult education, nothing of the tact and 
pertinacious statesmanship by which he linked the leading men of Cambridge and 
Oxford and of the Anglican Church with the working-class educational movement 
— the author of Fellow Men will seem snobbish and sanctimonious. 

Dr Mansbridge has chosen one of the most difficult prose forms. There are 
few professional writers who have succeeded in the short character-sketch; the 
amateur should not attempt it. To throw any light on characters as complete as 
those of Charles Gore, Margaret McMillan and Hudson Shaw in a sketch of three 
or four pages would need gifts of style and insight which Dr Mansbridge does not 
possess. He has avoided some of the more obvious pitfalls by writing only about 
people whom he knew fairly well and who are already dead, but the result is that 
his gallery of celebrities reads like an anthology of obituary notices. All .the 
clichés are here and all the non-denominational pieties. It is disconcerting as well 
as touching that what struck the author about so many of his subjects was ‘the 
welcome in his eyes’ (Hugh Anderson), ‘the welcome in his face’ (Hugh Dent), 
the way they were ‘ever ready to welcome a friend’ (H. A. L. Fisher). 

J. HAMPDEN JACKSON 


A. E. BELL: Christian Huygens and the Development of Science in the Seven- 
teenth Century. Arnold, 18s. net. 


The task of the biographer of Christian Huygens, one of the most charming 
men of science of the seventeenth century, is a pleasure which has been made 
even greater by the patriotic devotion of Dutch scientists. The great publication 
of his @uvres Completes (by the Société Hollandaise des Sciences) provides an 
inexhaustible source of material not merely for the study of Huygens himself, of 
his life, his family, his friends (including almost all the greatest intellects of his 
age), but for the whole history of the mathematical sciences during the second 
half of the seventeenth century. Sixty years of labour, two world wars, even the 
German occupation, have not checked the flow of these precious folios. As a 
result of his editor’s labours, and his own methodical habits, more information is 
available in one collection about Huygens than any other figure in the history of 
science; few even in the wider fields of literature and history have been more 
generously and intelligently rewarded by posterity. When the series is complete, 
and the ten volumes of correspondence have been succeeded by the even larger 
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number, of which twelve have so far been printed, containing his notes, calcula- 
tions, drawings and finished works, it will include, if not everything written 
about Huygens, everything of the least significance written by him or to him. 

Dr Bell’s book is an interim report on Huygen’s scientific work as it is definitely 
recorded in the Guvres Completes, intended in the first place for scientists, for he 
protests against the point of view which regards early science as dead and takes so 
many reputations on trust. Perhaps the historian may regret that once more the 
history of science is written as though it could not possibly interest any but the 
practising (or retired) scientist, and without those references which so much 
facilitate further exploration. This book i is, as the author modestly declares, only 
a beginning. 

Christian Huygens was born, a younger son,-into a distinguished family of 
that lower order of nobility whose function was to administer as servants of the 
State and to adorn as intellectuals, in 1629 — thirteen years before the death of 
Galileo and an equal time before the birth of Newton. At precocious seventeen, 
through his correspondence with Marin Mersenne, the ‘young Archimedes’ was 
in touch with the survivors of the first generation of philosophers who began the 
revolution in European thought; he lived to see the hesitant acceptance of New- 
tonian physics, to which, however, he himself was never reconciled. His life 
embraced a period when physics, mechanics, astronomy and mathematics were 
either refounded or so extended as to assume a recognizably modern form, and to 
none of these sciences were his own contributions negligeable. In mathematics, 
his elegant use of the synthetic method of proof aroused the admiration of 
Newton; for Huygens, though he was no great innovator in this field, utilized to 
the full all the resources available before the discovery of the calculus. His 
application of the pendulum to the mechanical clock was not only the outstanding 
example during the period of the fateful meeting of science and technology, but 
led him into important dynamical researches which enabled him to master the 
problems of centrifugal force and the gravitational constant. He discovered, 
though he did not understand, the phenomenon of tension in liquids. In astron- 
omy Huygens ‘popularized the use of telescopes with objectives of immense focal 
length, and with the aid of such improved instruments (and lenses ground by his 
own hand) resolved the curious appearance of Saturn into the famous ring. In 
optics the beginnings of the wave theory of light and of the study of polarization 
will always be associated with Huygens, despite the fact that many of his notions 
had to be overthrown. Huygens’s hand improved everything it touched but if, as 
Dr Bell writes, Huygens was one of the greatest scientific geniuses of all time, it 
should be added that his successes were rarely unqualified. Others, like Robert 
Hooke, whose brilliantly original but unpedantic genius Dr. Bell appears to 
underrate, were always close upon his heels, rivalling and disputing his achieve- 
ments. Perhaps it was Huygens’s misfortune to be too neatly niched in the 
scientific movement of his time, to be too well understood by his contemporaries. 
Galileo, Descartes, Boyle, Newton, touched the peaks of human thought when 
they transcended the more limited understanding of their fellows. Huygens’s 
genius was rather in clear thinking, persistence and continuous industry than in 
intuition or inspiration. He never ventured to ponder on the sublime, or the 
mysteries of creation —in this forecasting the course of nineteenth-century 
science. 

The scientific achievements of Huygens have been amply described by Dr Bell 
in the second half of his book (and explained in the more familiar language of 
modern science) after a brief review of the life and career of his subject. Inevit- 
ably much has been omitted; we hear little of Huygens as the virtual director of 
the Academie des Sciences at Paris, co-operating in the intellectual and technical 
advancement of the nation with which his own was at war; little of his practical 
work as glass grinder, astronomer, microscopist and clock maker, little of the 
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long struggle to conquer the secret of longitude from which he expected his 
greatest fame. Inevitably, too, much is unexplained, for one of the difficulties 
that the historian of early science has to overcome is the fact that so many of the 
problems that could only be solved by the greatest efforts of human intellect are 
now presented in Chapter II of textbooks of physics and mathematics. It is more 
necessary to explain why there were difficulties in the way of advance than to 
recount how they were surmounted. Why did Huygens refuse to accept the evid- 
ence of Newton’s simple prismatic experiments? Why did he believe that a 
gravitational vortex rotating seventeen times as fast as the earth pushed all ob- 
jects towards its centre, yet passed unobstructed through the body of the earth 
itself? No simple explanation of these questions will suffice, for Huygens was a 
great, an ingenious and often a generous man. It may be that such a division be- 
tween a man’s personality, his religion, his family and his detailed work in science 
as Dr Bell adopts is unhelpful; in applying the positive yardstick of subsequent 
science to the latter its uselessness for the former may be obscured. May not one 
imagine that John Ray’s fatherly affection for his family is related to his careful 
study of plants and animals, that Newton’s unorthodox theology is not uncon- 
nected with his mechanistic universe? Even in recent science.it has been shown 
that, rightly or wrongly, a man’s mind may overleap the limitations of positive 
knowledge. A fortiori in the history of science the division of mental experience 
into compartments, reserving one of them labelled (by the definition of a later 
age) ‘pure science’ for special study, can only lead to anachronistic conclusions 
and unnecessary mysteries. 
A. R. HALL 


ROBERT CHRISTOPHE: La Vie Tragique du Maréchal Bazaine. Editions Jacques 
Vautrain, Paris. 


The name of Achille Bazaine probably means little to the general reader, unless 
he is an admirer of the late Mr Philip Guedalla, Bazaine’s only recent English 
biographer, or has a special interest in the Second Empires of France and 
Mexico. Yet it will always be memorable in the roll of French Marshals for its 
association with the debacles of those two régimes, and for the controversies to 
which it has given rise. Had Bazaine died in 1868 it is probable that the later 
official historians of the Third Republic would have pronounced his death an 
irreparable loss and suggested that he might have been the one man who could 
have saved France in 1870. They would have remembered that he had risen from 
the ranks, that he had shown himself an efficient commander both in the con- 
quest and the evacuation of Mexico, that he had not been subservient to the Bona- 
partes, and that soon after his return to France he had been hailed as ‘our 
glorious Bazaine’ by both Gambetta and Thiers. As it was, he lived to receive a 
great command in the chaotic conditions of August 1870, failed to recognize the 
Republic of September 4th, but allowed himself to parley with an adventurer who 
claimed to speak for the Empress Eugénie, and eventually capitulated at Metz. 
In consequence, Gambetta now ‘Dictator’ in the provinces, denounced him as a 
traitor and three years later the Marshal was formally arraigned and condemned 
to death. Henceforward for most Republicans he was the cruel accomplice of 
Napoleon III in the unprincipled Mexican venture and the traitor of 1870. Al- 
though his sentence was commuted to one of twenty years’ imprisonment and 
although within a year, despite his 62 years and his twenty stone weight, he 
escaped from the fortress in which he was confined, his day was done. He lived 
another fifteen years, an obscure exile in Spain. Then, in 1888, a crazed commer- 
cial traveller with an obsession about Metz attempted to assassinate him, and 

1 The Two Marshals: Bazaine, Pétain, London, 1943. 
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after lingering a few months Bazaine died. Any rehabilitation had to be left to 
historians. . 

Bazaine’s ‘tragic’ life contains many riddles. Who were his parents? Was hea 
Bazaine or really a Régnier? Did his first wife really commit suicide because she 
was unfaithful and feared discovery? What were his real ambitions in Mexico 
and can the charge be substantiated that he was ultimately responsible for the 
Emperor Maximilian’s death? Was he a traitor in 1870, and, if so, wherein did 
his treachery lie? M Christophe, who published a ‘Bazaine innocent’ in 1938, 
sets out to champion Bazaine and to answer most of these questions in a book 
which he says is a ‘book of history and nothing more’, and the writing of which, 
he calls his bibliography to witness, necessitated ‘innumerable researches’. Un- 
fortunately these researches have not led him to consult any but French sources 
and even here there are some notable lacunae. Important books like Count 
Corti’s Maximilian and Charlotte of Mexico are nowhere mentioned, while the 
Mexican and Austrian archives are entirely ignored. And then there is the style 
‘akin to that of the novel’ which M Christophe uses in order not to ‘weary the 
amateur’! One specimen must suffice, the opening words of chapter six: 


Il y avait des ombres au tableau. 

Portées par les ennemis de Bazaine. 

Car cet homme avait des ennemis. 

Pourtant: son passé droit, honnéte, valeureux? 
Il ne comptait pas. 

La réussite des uns enfante la jalousie 

des autres. Le nain envie le géant. 

La convoitise forge 1’inimitié.’ 


The amateur may delight in M Christophe, but the historian can only shake his 
head, for in this ‘book of history’ he has to take too much on trust. There is 


little doubt that a good case can be made for Bazaine but the authoritative 
rehabilitation has yet to come. 


J. P. T, Bury 


W. H. Brurorp: Chekhov and his Russia: A Sociological Study. Kegan Paul, 
16s. net. 


“Missed him again!’ exclaims Uncle Vanya, pistol in hand, as he pursues 
Professor Serebryakov on to the stage. At this tragic moment, the average 
English playgoer is usually convulsed with involuntary laughter. But does not 
Uncle Vanya’s cry sum up the fate of most of Chekhov’s characters, who are 
for ever missing their aim, their vocation, their opportunities in life? Yet most 
of them, the playgoer will reflect, are obviously intelligent people, however 
addicted they may be to introspection and argument. What makes Chekhov’s 
characters behave in this futile and irritating way? These are some of the prob- 
lems which Professor Bruford sets out to discuss. 

In Chekhov’s time, during the reigns of Alexander III and Nicholas II, Russia 
was passing through a peculiarly restless and difficult period. The great reforms 
of the sixties had not solved her problems. When Alexander II liberated the 
serfs in 1861, he did away with an intolerable abuse. But, destroying an institu- 
tion that had left an indelible mark on every class of Russian society, he crea.ed 
no satisfactory system to replace it. Russia has always been a planner’s paradise, 
whether under Peter the Great with his Table of Ranks, Arakcheev with his 
Military Settlements or, more recently, under the successive Five-Year Plans. 
Once the restraints of serfdom were removed, the Russian peasant was bewildered 
by his new-found freedom. Among the landowners, those who had become used 
to a parasitical way of life naturally found it hard to fend for themselves. 
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Saltykov-Shchedrin’s novel Messrs. Golovlev provides the terrible spectacle of 
a family of decayed gentry of this type. In contrast to Shchedrin’s vitriolic 
caricatures, Chekhov’s most feckless squires are sympathetic, but they belong 
to the same circumstance. : 
Professor Bruford has set out ‘to see Russia through Chekhov’s eyes and to 
see Chekhov as the product of a particular age and country’. In selecting 
Chekhov, he has certainly chosen well, for one shudders to imagine the collection 
of grotesques, degenerates and maniacs which would emerge from an attempt to 
apply this method to Gogol, Shchedrin or Dostoievsky. By analysing and 
describing the social types, institutions and ways of life portrayed by Chekhov, 
Professor Bruford hopes to ‘afford a truer understanding than volumes of 
statistics with their deceptively scientific air, for we shall have seen at least a 
part of the old Russia in its concrete completeness, as it appeared to a sane, 
thoughtful and well-informed contemporary’. This hope is well-founded, for 
Chekhov was both a great artist and an admirable obsérver. As a doctor and 
the grandson of a serf, he had a deep understanding of human problems and 
weaknesses. He had himself known hard times. After winning success, he still 
retained his sympathy for the under-dog. His stories and plays depict characters 
from the most diverse walks of life. Professor Bruford considers successively 
Chekhov’s portrayal of the peasant, the landowner, the official, the priest, the 
intelligentsia, the professional man, the industrial worker, the capitalist and the 
merchant, concluding with a chapter summing up Chekhov’s attitude to life. 
The section in which Chekhov’s work is examined in relation to the Soviet 
Revolution contains many points of interest. The words which in 1900 he put 
into the mouth of one of his characters, Baron Tusenbach, are indeed prophetic: 
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The time has come, an avalanche is moving down on us, a mighty, 
wholesome storm is brewing, which is approaching, is already near and 
soon will sweep away from our society its idleness, indifference, prejudice 
against work, and foul ennui. I shall work, and in some twenty-five or 
thirty years everyone, everyone will work too. 


Professor Bruford has compared Chekhov’s portrayal of various features of 
Russian life with the verdict of certain contemporary observers and recent 
historians, and it is remarkable how true this. portrayal turns out to be. One 
might perhaps have wished that Professor Bruford, as well as quoting such 
well-known authorities as Sir Donald Mackenzie Wallace, Sir John Maynard 
and B. H. Sumner, had used in addition more material from Russian historical 
sources. It is a pity also that more use has not been made of the works of novelists 
and dramatists of Chekhov’s time and the generation before him, in order to 
show how his picture of Russian society compares with theirs. To take one 
example at random, it would have been most interesting to see how his depiction 
of the merchants compares with that of Ostrovsky. One hesitates, however, to 
raise these trifling quibbles, for Professor Bruford’s book iis as successful in 
execution as it is original in conception. It will be of great value to all admirers 
of Chekhov, as well as to everyone interested in the development of modem 
Russia. 

D. M. LANG 
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Not many women relish Fielding. So it is interesting to find that in this brief, 
but closely packed, study, Miss Jenkins, taking the post-Thackerayan view of 
the immensely hard-working writer and magistrate, the learned scholar, the 
devoted husband and father, enthusiastically accepts atso his values both in 
morals and aesthetics. The analysis of the elaboration of Tom Jones and of its 
all-pervasive ethical import is the best thing on the subject which I know, and 
the lavish praise bestowed on Fielding’s feminine characterizations is very 
welcome from such a pen. The pages on Fielding’s traffickings with the stage 
are as admirably and economically done as they are necessary for completing 
the record of his achievement; an adequate appreciation of the great debt which 
the author of The Covent-Garden Tragedy and Jonathan Wild owed to Gay, \s 
lacking, however; and it is odd that the brief bibliography omits the prime 
authority, Cross. 

B. W. Downs 
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